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THE HONORABLE GARY EVANS
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We have audited certain transactions of the District Attorney of the 42" Judicial District.
Our audit was conducted in accordance with Title 24 of the Louisiana Revised Statutes to
determine the validity of complaints we received.

Our audit consisted primarily of inquiries and the examination of selected financial
records and other documentation. The scope of our audit was significantly less than that required
by Government Auditing Standards.

The accompanying report presents our findings and recommendations as well as
management’s and other’s responses. This is a public report. Copies of this report have been
delivered to the Louisiana Attorney General and others as required by law.
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EXECUTIVE SUMMARY

DA'’s Traffic Diversion Program Has Significantly Reduced Funds Flowing
to Criminal Justice System

Local Agency Compensated Enforcement (LACE) details have been operating in DeSoto
Parish for many years and predate the creation of the 42" Judicial District. Until March 2017,
the DeSoto Parish Sheriff collected fine and court costs generated from LACE details and
distributed them to the Criminal Court Fund, the DeSoto Parish Sheriff’s Office (DPSO), the
District Attorney for the 42" Judicial District (DA), and 11 other agencies/organizations as
prescribed by state law. The Criminal Court Fund reimbursed the agency performing LACE
details for payroll and related costs. In March 2017, the DA began paying for LACE details
directly and offering pretrial diversion (PTD) to drivers receiving traffic citations during those
details. Between March 23, 2017 and March 31, 2018, 3,629 drivers entered the DA’s PTD
program. The DA’s PTD account recorded deposits of $811,766 during this time and made
payouts of $470,949 for PTD-related expenses, leaving the DA with a balance of $340,817. If
the 3,629 drivers were not offered PTD for their traffic citations, the fines and court costs due
would have resulted in revenue of $1.07 million that would have been distributed to the Criminal
Court Fund, DPSO, the DA, and the 11 other agencies/organizations.

DA’s Cooperative Endeavor Agreement with Public Defender
Appears to be Improper

On March 19, 2018, DA Gary Evans and the Public Defender for the 42" Judicial District,
Steven R. Thomas, entered into a cooperative endeavor agreement in which Mr. Evans obligated
the DA’s Office to pay the Public Defender’s Office $45 for each diverted traffic citation. This
arrangement may violate the state constitution and state law.

Inaccurate And Incomplete Financial Records

The DA’s records for the PTD program show the DA’s Office deposited more money
into its PTD bank account than its PTD or other accounting records show was received. In
addition, we found deficiencies in record keeping, receipts, refunds issued, and custody of
payments received.






BACKGROUND AND METHODOLOGY

Acrticle V, Section 26 of the Louisiana Constitution provides that the district attorney has
charge of every state criminal prosecution in his district, is the representative of the state before
the grand jury in the district, and is the legal advisor to the grand jury. The district attorney also
performs statutory duties and is elected by the qualified electors of the judicial district for a term
of six years. The 42" Judicial District is a single-parish judicial district comprised of DeSoto
Parish.

Pretrial Diversion — In General

Pursuant to their constitutional authority,® most, if not all, Louisiana district attorneys
operate some form of pretrial diversion program (also known as a pretrial intervention
program).* Although there is no standardized definition of pretrial diversion (PTD), in general
terms, it is an alternative to prosecution which seeks to divert certain offenders from the
traditional criminal justice process into a program of supervision and services overseen by a
district attorney. PTD typically occurs before an offender is charged and may be used to divert
any offense within the district attorney’s jurisdiction.

With regard to traffic offenses, PTD allows a driver to keep an alleged violation off his or
her driving record by participating in programs geared to deter future traffic offenses. For
example, a district attorney may require participants to take and successfully complete an online
driving course or other safety program before dismissing the traffic citation. If a person chooses
to enroll in a pretrial diversion program, state law? authorizes the district attorney to collect a
“reasonable fee” from program recipients.

Attorney General (A.G.) Opinion No. 93-481° addressed a district attorney’s ability to
charge a fee to participants in a pretrial intervention program. The A.G. concluded that:

A Louisiana does not have a statutorily-created general pretrial diversion (PTD) program. However, multiple state
laws apply to general PTDs, including Louisiana Revised Statute (La. R.S.) 16:17(E) (allows district attorneys to
“assess and collect a reasonable fee from participants in pretrial diversion or pretrial intervention programs to
support and maintain victims assistance and/or diversionary programs”); and La. R.S. 15:242, which relates to
pretrial diversion for driving while intoxicated. In addition, Louisiana law expressly authorizes district attorneys to
create special pretrial diversion programs. See, for example, La. R.S. 15:243, which allows district attorneys to
create and administer diversion programs for defendants charged with sexual activity offenses involving non-
minors.

B The A.G. released Opinion No. 93-481 on August 31, 1993. During the 1995 Regular Session, the Louisiana
Legislature passed Act No. 1170, which enacted La. R.S. 16:17. La. R.S. 16:17(E) authorizes the district attorney to
“assess and collect a reasonable fee from participants in pretrial diversion or pretrial intervention programs to
support and maintain victims assistance and/or diversionary programs.” As a result, it appears that PTD funds may
be used to support and maintain victims assistance and/or diversionary programs, but may not be used for purposes
that fall outside of La. R.S. 16:17(E).
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“... [1]tis permissible for a district attorney’s office to charge a fee to participants
in a pretrial intervention program. However, the fee charged should be for
expenses incurred for participation in the program and for administrative costs.
Any additional fees charged would be payments for the dismissal of prosecutions.
This would be a violation of La. R.S. 42:1116°...”

Traffic Diversion — DeSoto Parish

The District Attorney for the 42" Judicial District (DA) defines PTD®® for traffic
diversion purposes as “a formal program, used at the discretion of the District Attorney, as an
alternative to formal processing of a traffic citation adjudication.”®

Gary Evans was elected District Attorney for the 42" Judicial District on November 4,
2014, and took office on January 12, 2015. Mr. Evans told us that he started using PTD for
Local Agency Compensated Enforcement (LACE)" traffic citations in March 2017. The PTD
program provides that the “pretrial diversion option will be presented only after an initial
determination has been made by the prosecuting authority that the defendant will be released to
pretrial diversion. The District Attorney or his designated traffic diversion specialist shall review
all diversion cases in DeSoto Parish.”®

The DA’s Office sent letters” to 91%' of LACE traffic citation recipients for the 12-
month period beginning March 1, 2017 and ending February 28, 2018. The letter offers the
person receiving the LACE traffic citation “the opportunity to enter a Traffic Diversion Program
on a voluntary basis to avoid any further court appearances. The program allows participants to
have their citation considered for dismissal by the court date, upon compliance with the
following requirements:

€ According to DA Office employees, PTD was covered by Pretrial Diversion Standards and Policies for the Office
of the 42™ Judicial District Attorney through October 31, 2017; traffic citation PTD falls under the DA’s Traffic
Diversion Standards and Policies for the Office of the 42™ Judicial District Attorney, effective November 1, 2017.
The definition for PTD used in this report comes from the Traffic Diversion Standards and Policies.

P As used in this report, “PTD” refers to the DA’s pretrial Traffic Diversion Program used in conjunction with
LACE traffic citations.

E Traffic Diversion Standards and Policies for the Office of the 42" Judicial District Attorney, at paragraph 1. This
definition is consistent with the definition set forth in the Louisiana District Attorneys Association’s Pretrial
Diversion Standards, dated October 30, 2017.

F LACE is explained in greater detail on pages 7-8 of this report.

€ Traffic Diversion Standards and Policies for the Office of the 42" Judicial District Attorney, at paragraph 2.2.

H See Exhibit 1 for the letter (“Traffic Diversion Program Enrollment and Participation Agreement”) and the two
attachments that accompany the letter, “Voluntary Request and Acknowledgment Form,” and the one-page “Safety
Information” the DA sends to LACE citation recipients offered PTD for speeding.

' When we began the audit, the DA estimated that he was diverting only 26% of LACE traffic citations. During our
audit, we observed that the DA sent PTD offer letters to 91% of LACE traffic citation recipients, suggesting that the
DA is actively seeking to divert the vast majority of LACE traffic citations away from DeSoto Parish’s criminal
justice system. That is, the DA’s Office mailed 9,722 letters offering PTD to 10,642 LACE traffic citation
recipients issued between March 1, 2017 and February 28, 2018 (91% of all LACE traffic citations issued).
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“1. Carefully read the driver safety information brochure
attached, determine the proper amount of costs as listed in the
table below and if paying by mail, return a signed copy of the
Voluntary Request and Acknowledgment form.””

PTD Offers for Citations Issued
March 1, 2017 to February 28, 2018

No PTD Offer
Letter -

920, or 9% \

\ PTD Letter
Offered -

9,722, or 91%

The DA’s PTD program typically costs $200" to enter, which is less than the fine and
court costs for a traffic citation that is not diverted. For example, a traffic citation issued to a
driver traveling 10 miles per hour in excess of the posted speed limit that is not diverted results
in a fine and court costs of $267.50; the same citation costs the driver $200 if diverted. A traffic
citation issued to a driver traveling 20 miles per hour in excess of the posted speed limit that is
not diverted results in a fine and court costs of $292.50; the same citation costs the driver $200 if
diverted.

 “Traffic Diversion Program Enrollment and Participation Agreement,” first paragraph.

K The Voluntary Request and Acknowledgment form requires the driver seeking to participate in PTD to make three
agreements: He/she has read the “Safety Information;” understands that participation in PTD is voluntary; and
understands that charges may be reinstituted if he/she commits any further criminal violations within 90 days of the
original violation. During our audit, we observed records of multiple drivers who received more than one LACE
traffic citation within the 90-day period. All of the records we reviewed indicated that the drivers were allowed to
participate in pretrial diversion each time and that none of the drivers’ charges were reinstituted.

- According to the DA’s “Traffic Diversion Program Enrollment and Participation Agreement,” all listed offenses
(with the exception of $50 for a seat belt violation, which appears to have been used only once) require a $200
payment of “costs” (i.e., not a “fee”) to enter PTD. A 2017 version of this Agreement charged a $170 “fee” for
persons driving 10-15 miles per hour over the limit; a $220 fee for persons driving 16-20 miles per hour over the
limit; and $275 for persons driving 21+ miles per hour over the limit. DA employees told us that they no longer
automatically send a letter to offenders driving 21+ miles per hour over the limit. During our review of LACE
records, we found 254 persons driving 21+ miles per hour over the limit entered PTD, including four persons who
were driving 31+ miles per hour over the limit. La. R.S. 32:57(E)(2) and (4) anticipates that persons cited for
driving 15 miles per hour above the speed limit and/or driving under suspension will be required to appear in court.
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Bank records show the first deposit to the PTD bank account was on March 23, 2017.
The DA’s case management software (CRIMES) database shows that 3,629 drivers entered the
PTD program between March 23, 2017 and March 31, 2018, resulting in total deposits of
$811,766.23 during the 12-month, one-week period.

The DeSoto Parish Sheriff’s Office (DPSO) and Louisiana State Police Troop G (Troop
G) issued LACE traffic citations for many years before DPSO stopped working LACE details in
June 2017. During this time, DPSQO’s contact information was found in the Court Appearance
section of all LACE traffic citations. (DPSO is the ex-officio collector for the district court.)
Beginning January 1, 2018, all LACE citations are issued by the City of Mansfield Police
Department (Mansfield PD) and Troop G and contain only the DA’s contact information. By
changing the payment address and contact information, drivers who received LACE traffic
citations are directed to contact the DA’s Office to determine the cost of the traffic citation.

Mr. Evans told us he changed the address on these citations in order to direct drivers with LACE
citations to his office.

LACE Traffic Citations when Troop G and DPSO Were Issuing Them

LOUSIANA UNIFORM TRAFFIC TICKET & COMPLAINT

DeSoto Parish Sheriff's Office Address

N,
Court Juuv. X]signed F\iona- [OBooked [Jother [JMo Court Date Issued
Appearance Recog Contact Agency Below
Court Date / Time _2/7/2018 9:00 AM ¥

Physical Address ELD LA F103

Phone {318) 872-3056 Online Phone _(835) 873-9715

Pay online at MWW DPSOTIX. CORM

| understand the terms and conditions of the summons and promise to appear at the time

] and place shown above. Failure to appear will be cause for the suspension of my driving

privileges and the imposition of additional fines and/or fees by the Louisiana Department
of Public Safety and Corrections
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LACE Traffic Citations Issued by Troop G and
Mansfield Police Department after January 1, 2018

SR —

FARISH OF DESOTO o ST S, DT
S ——

DeSoto Parish District Attorney’'s Office Address

Coourt o, [X]Signed rsonal [ |Bocked [ JOther [ ]Mo Court Date Issued
Appearance Recog Comact Agency Below

Court Date / Time _Z/6/2018 9:00 A ¥

Physical Address _206 ADAMS, MANSFIELD LA 71082
Phane 18) 872- 1 Omiline Phone _ (844) T26-3495
Pay anline at MW IDESO TODA CRG
| understand the terms and conditions of the summons and promise to appear at the time
and place shown above. Failure to appear will be cause for the suspension of my driving

privileges and the imposition of additional fines andior fees by the Louisiana Department
of Public Safety and Comections

-

O WAY BE ELIGIBLE FOR A TRAFFIC OWERSIoN | B

RPN THAT L REED Trns P PEMSE H
- o~ £
e

Local Agency Compensated Enforcement — In General

District attorneys frequently enter into agreements with local and/or state law
enforcement agencies to perform LACE details to enhance public safety and generate revenue.
Off-duty law enforcement officers work LACE details and typically receive overtime pay at the
rate of time and a half in exchange for generating revenue by writing citations; in addition, law
enforcement agencies often receive mileage payments or hourly rates to compensate them for
operating costs and wear and tear on public vehicles, equipment, etc.

According to A.G. Opinion No. 87-244, district attorneys may pay for LACE details
using the 12% discretionary fund disbursed to them from criminal court funds in accordance with

La. R.S. 15:571.11(A)(1)(b). A.G. Opinion No. 87-244-A provides that the criminal court fund
also may pay for LACE details.

M Louisiana State Police suspended LACE details from November 8, 2017 until Troop G reinstated DeSoto LACE
patrols on February 8, 2018. As of January 1, 2018, Mansfield PD began issuing LACE citations with the DA’s

contact information listed. For Troop G, all LACE citations subsequent to the suspension of LACE have the DA’s
contact information listed instead of DPSO.
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Local Agency Compensated Enforcement — DeSoto Parish

LACE details have been operating in DeSoto Parish for many years and predate the
creation of the 42" Judicial District."' Until March 2017, the Criminal Court Fund paid for all
DeSoto Parish LACE details and the revenue from LACE traffic citations helped fund DeSoto
Parish’s criminal justice system. To illustrate, a LACE traffic citation issued to a driver traveling
10 miles per hour in excess of the posted speed limit resulted in a fine and costs of $267.50
($100.00 fine and $167.50 court costs). The fine and court costs were collected by DPSO and

distributed as follows:

10 Miles Per Hour Traffic Citation Example

Distribution of Traffic Citation Fine
Agency Statutory Authorization Amount

Criminal Court Fund — 76% La. R.S. 15:571.11(A)(1)(a) $76.00
DeSoto District Attorney — 12% La. R.S. 15:571.11(A)(1)(b) 12.00
DeSoto Parish Sheriff’s Office — 12% | La. R.S. 15:571.11(A)(1)(b) 12.00

Total Fines $100.00

Distribution of Traffic Citation Court Costs
Agency Statutory Authorization Amount
Crime Stoppers La. C.Cr.P. Article 895.4 $2.00
DeSoto Parish Clerk of Court La. R.S. 13:846-13:847 12.50
DeSoto Parish District Attorney La. R.S. 16:16-16:16.1 20.00
DeSoto Parish Police Jury La. R.S. 15:255 10.00
DeSoto Parish Police Jury — Juror
Fund La. R.S. 13:3049 10.00
DeSoto Parish Sheriff’s Office La. R.S. 13:5535 10.00
Indigent Defender Fund® La. R.S. 15:168 45.00
Judicial Expense Fund La. R.S. 13:996.65 10.00
Louisiana Commission on Law
Enforcement — Training La. R.S. 46:1816(E) 2.00
Louisiana Supreme Court La. R.S. 13:841(A)(4)(a) 0.50
La. R.S. 40:2264; 40:2266.1; and

Northwest Louisiana Crime Lab 40:2266.1(B)(1)(b) 30.00
Traumatic Head and Spinal Cord
Injury Trust Fund La. R.S. 46:2633 5.00
Trial Court Management Information | La. Code of Criminal Procedure (C.Cr.P.)
System Article 887(F) 3.00
Ware Youth Center La. R.S. 15:1097.6 7.50

Total Court Costs $167.50

Total Fine and Court Costs $267.50

N Act 416 of the 2007 Regular Session of the Louisiana Legislature created the 42" Judicial District out of the 11"
Judicial District after ratification by the voters of DeSoto and Sabine parishes. Prior to January 1, 2009, the 11"
Judicial District was comprised of DeSoto and Sabine parishes. As of January 1, 2009, the 11" Judicial District is

comprised of Sabine Parish, and the 42" Judicial District Court is comprised of DeSoto Parish.

© The Indigent Defender Fund was created by La. R.S. 15:168(A) and is administered by the district Public

Defender.
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The DA began offering PTD to drivers receiving LACE traffic citations in March 2017.
In accordance with the DA’s current Traffic Diversion Program Enrollment and Participation
Agreement, offenders entering PTD typically pay the DA $200 to enroll in the program. The
enrollment cost is less than or equal to the fines and court costs assessed for traffic citations that
are not diverted. In addition, diverted traffic citations do not become part of the offender’s
official driving record. Revenue generated through the DA’s PTD is collected and retained by
the DA.

We initiated this audit after receiving complaints that the DA’s extensive use of pretrial
diversion for LACE traffic citations since March 2017 was having an adverse effect on DeSoto
Parish’s criminal justice system. Prior to March 2017, LACE traffic citations typically were not
diverted.

The procedures performed during the audit included:

1) interviewing DA Office employees and other persons, as appropriate;
2 examining selected DA Office documents and records;

(3) gathering and examining external documents and records; and

4 reviewing applicable state laws and regulations.






FINDINGS AND RECOMMENDATIONS

DA'’s Traffic Diversion Program Has Significantly Reduced Funds Flowing
to Criminal Justice System

Local Agency Compensated Enforcement (LACE) details have been operating in
DeSoto Parish for many years and predate the creation of the 42" Judicial District. Until
March 2017, the DeSoto Parish Sheriff collected fine and court costs generated from LACE
details and distributed them to the Criminal Court Fund, the DeSoto Parish Sheriff’s
Office (DPSO), the District Attorney of the 42" Judicial District (DA), and 11 other
agencies/organizations as prescribed by state law.” The Criminal Court Fund reimbursed
the agency performing LACE details for payroll and related costs. In March 2017, the DA
began paying for LACE details directly and offering pretrial diversion (PTD) to drivers
receiving traffic citations during those details. Between March 23, 2017 and March 31,
2018, 3,629 drivers entered the DA’s PTD program. The DA’s PTD account recorded
deposits of $811,766 during this time and made payouts of $470,949 for PTD-related
expenses, leaving the DA with a balance of $340,817.2 If the 3,629 drivers were not offered
PTD for their traffic citations, the fines and court costs due would have resulted in revenue
of $1.07 million that would have been distributed to the Criminal Court Fund, DPSO, the
DA, and the 11 other agencies/organizations.

DA Gary Evans told us DPSO® and Louisiana State Police Troop G (Troop G) were
performing LACE details when he became DA in January 2015. At that time, the DA’s Office
had a written agreement with Troop G, but it was in the name of the previous district attorney.
The DA then executed a new written agreement with Troop G to perform LACE details in
DeSoto Parish. The DA’s Office never had a written agreement with DPSO.

Until March 2017,% substantially all fines and court costs resulting from LACE traffic
citations were collected by DPSO and disbursed to the Criminal Court Fund, the DA, DPSO, and
11 other agencies/organizations as prescribed by state law.” The Criminal Court Fund
reimbursed DPSO and LSP for the costs of the LACE detail upon the DA’s motion and court
approval.

According to records we reviewed, the Criminal Court Fund paid DPSO $55 for each
hour a deputy worked a LACE detail. The DA filed motions for court approval to pay DPSO

P See Table of Distribution of Traffic Citation Fine and Court Costs on page 8 for a breakdown and statutory
authority of fines and court costs.

? The actual account balance is $375,871, because when Mr. Evans took office the account had a balance of
$35,054.

R DPSO’s deputies previously worked LACE details. Then-Sheriff Rodney Arbuckle discontinued participation in
the LACE program on June 2, 2017, over a dispute between DPSO and the DA regarding payment for services
provided by DPSO deputies.

> In March 2017, the DA began a PTD program for traffic citations. If a driver elected to participate in PTD, the
cost of participation was paid to the DA’s Office.

T Calculated as $45 per hour for each deputy’s time, plus $10 per hour for use of DPSO patrol units.

10
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invoices for LACE details performed by DPSO deputies from the Criminal Court Fund, even
though there was no written agreement with DPSO.

Pursuant to its written agreement, LSP received: (1) time and a half for each hour worked
on LACE details; (2) Medicare reimbursement of 1.45% on all salaries paid in conjunction with
the agreement; and (3) Fifty-two cents ($0.52) per mile driven on details. LSP submitted
monthly invoices to the DA for LACE details worked by LSP troopers; the DA filed motions for
and the court approved payments to LSP from the Criminal Court Fund.

Although we found a small percentage of traffic citations were issued during regular
working hours, the vast majority were written during overtime LACE details. For example, in
March 2017, the month the DA began his Traffic Diversion Program, DPSO deputies issued 994
traffic citations; 26 (2.6%) of them were written during regular working hours and 968 (97.4%)
were written during overtime LACE details. During the same month, Troop G issued 994 traffic
citations in DeSoto Parish, 182 (18%) of which were written during regular working hours and
812 (82%) were written during overtime LACE details.

The Criminal Court Fund paid DPSO and LSP’s invoices for LACE details through
March 2017. The DA told us that he relied on DPSO to manage the LACE patrols when he first
took office in 2015; however, two years into his term, he learned other DAs were managing the
LACE patrols themselves and using pretrial diversion (PTD) funds to pay for them. This
prompted Mr. Evans to create a PTD program for LACE traffic citations in March 2017 and
discontinue participation in the LACE program funded by the Criminal Court Fund. He began
sending letters to substantially all LACE traffic citation recipients, offering PTD in exchange for
payment of program entry costs (currently $200). From then on, Troop G was paid from the
DA’s PTD fund. Mr. Evans also told us his PTD program has resulted in an increase in the
Criminal Court Fund since the PTD account is reimbursing wages for Troop G and the Mansfield
Police Department (Mansfield PD) instead of the Criminal Court Fund. We reviewed the
Criminal Court Fund records and found there were reduced deposits and disbursements. In
addition, the Police Jury’s assistant treasurer told us that the Police Jury is paying the DA’s
Office expenses using its general fund instead of the Criminal Court Fund.

However, DPSO’s invoices for LACE details billed from March through June 2017 —
totaling $107,140 — remain unpaid. A dispute arose between the DA and DPSO as to whether
the Criminal Court Fund or the DA should pay DPSO the amount invoiced. The Sheriff told us
that he has paid deputies for LACE details and is entitled to reimbursement. The DA said that all
the services were not performed as invoiced and he does not owe reimbursement. As a result of
nonpayment, DPSO stopped working LACE details on June 2, 2017.

On June 30, 2017, the DA contracted with the City of Mansfield to provide LACE patrols
using its off-duty police officers. The Mansfield PD began working LACE details on January 1,
2018, and is paid from the DA’s PTD funds.

The letter (“Traffic Diversion Program Enrollment and Participation Agreement”) and

two attachments that accompany the letter — “Voluntary Request and Acknowledgment Form”
and the one-page “Safety Information” the DA sends to drivers cited for speeding — may be

11
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found as Exhibit A of this report. The current version of the “Voluntary Request and
Acknowledgment Form” requires the driver seeking to participate in PTD to pay the DA a cost
of enrollment (typically $200) and make three agreements: (1) he/she has read the “Safety
Information;” (2) understands that participation in PTD is voluntary; and (3) understands that
charges may be reinstituted if he/she commits any further criminal violations within 90 days of
the original violation. During our audit, we observed records of multiple drivers who received
more than one LACE traffic citation within the 90-day period. All of the records we reviewed
indicated that the drivers were allowed to participate in pretrial diversion each time and that none
of the drivers’ charges were reinstituted.

The DA’s Traffic Diversion Program has significantly reduced funds flowing through
DeSoto Parish’s criminal justice system,” as displayed in the chart below. We attempted to
determine the number and percentage of LACE citations that were run through the PTD
program; however, the DA’s records were incomplete (discussed on page 14 of this report).

Traffic Citation Revenue Flowing through
DeSoto Parish's Criminal Justice System

$450,000

$386,511
$400,000

$350,971

$350,000 -

$300,000 -

$250,000 -
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DPSO was still writing LACE traffic citations until June 2, 2017.

Y The disbursements include payments to the Criminal Court Fund, DA, DPSO, and 11 other agencies as illustrated
on page 8 of the Background.
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The traffic diversion bank account shows deposits of $811,766 between March 23, 2017 and
March 31, 2018. During this period, administrative costs to run the program and LACE detail
reimbursements to LSP and Mansfield PD totaled $470,949, leaving a balance of $340,817.2 It
appears the amounts charged and collected by the DA for traffic diversion may be excessive and
unreasonable. The DA told us that he is waiting for the completion of this audit and some court
matters before spending any additional funds. However, the DA has entered into a cooperative
endeavor agreement (CEA) with the Public Defender (discussed in the next finding). Also, the
DA’s PTD policy mentions funding “other community programs.”

DA’s Cooperative Endeavor Agreement with
Public Defender Appears to be Improper

On March 19, 2018, Mr. Evans and the Public Defender for the 42™ Judicial
District, Steven R. Thomas, entered into a CEA in which Mr. Evans obligated the DA’s
Office to pay the Public Defender’s Office $45 for each diverted traffic citation. This
arrangement” may violate the state constitution and state law.**>®

State law’ provides that the district indigent defender fund® is to receive $45 for each
case “in which a defendant is convicted after a trial, a plea of guilty or nolo contendere, or after
forfeiting bond and shall be in addition to all other fines, costs, or forfeitures imposed.” Before
the DA began diverting LACE traffic citations, DPSO remitted $45 on each paid traffic citation
to the district Public Defender in accordance with state law." However, no one is convicted and
bond is forfeited when a case is diverted. During the first 12 months and one week of the DA’s
Traffic Diversion Program, the DA’s records show that he diverted 3,655 traffic citations. If the
3,655 traffic citations were collected by the DPSO and distributed according to state law," the
Public Defender would have received $164,475. Since the traffic citations were collected by
the DA’s Office through the PTD program, the Public Defender received nothing.

The DA apparently seeks to lessen the PTD’s effect on the Public Defender by entering
into a CEA to pay the Public Defender $45 for each diverted traffic citation to “insure the
Indigent Defender can continue to provide competent and professional representation....” In
exchange, the Public Defender agreed to “maintain an adequate level of attorney and support
staff that is competent, professional, diverse and dedicated to providing professional
representation to the indigent accused and further represents that this cooperative endeavor

V' On June 4, 2018, Judge Amy Burford McCartney issued “Written Reasons for Ruling” in a matter titled, “In re:
Cooperative Endeavor Agreement between the 42™ Judicial District Attorney’s Office and the 42" Judicial District
Public Defender’s Office,” Docket No. 18-CR-29385, 42™ Judicial District Court, DeSoto Parish, Louisiana. In her
“Written Reasons for Ruling,” Judge McCartney noted that the CEA implicated a variety of laws, including Article
V, Section 26, Paragraph C of the Louisiana Constitution; Code of Criminal Procedure article 65; and La. R.S.
16:17(E). In the Judgment, Judge McCartney ordered that the CEA “between the 42" Judicial District Attorney’s
Office and the 42™ Judicial District Public Defender’s Office is unconstitutional, unlawful, against public policy,
and without legal effect.” The Judgment has been appealed to the Second Circuit Court of Appeal (Docket No.
52,393-CA).

W See page 8.

X DPSO records show that $241,750 was disbursed to the Public Defender from traffic citation collections during the
first four months of 2017; for the same period in 2018, only $44,600 was disbursed to the Public Defender. This is a
reduction from the prior year of $197,150.
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agreement restores the status quo regarding funding ... and insures the future viability of said
office....” In addition, the Public Defender obligated his office “to make reasonable efforts to
employ an African-American attorney/attorneys to assist in the defense of DeSoto Parish
criminal defendants.”

As was mentioned previously, state law? limits the use of PTD funds “to the support and
maintenance of victims assistance and/or the diversionary programs.” Providing PTD funds to
the Public Defender does not fall within either of these limited uses. Moreover, the CEA may
violate the state constitution'* and state law>® prohibitions against donations and district
attorneys assisting in the defense of any prosecution or charge.

A.G. Opinion No. 16-0022 provides that, “...in order for an expenditure of public funds
to be permissible under La. Const. Art. VI, Sec. 14(A), the public entity must have the legal
authority to make the expenditure and must show: (i) a public purpose of the expenditure or
transfer that comports with the governmental purpose for which the public entity has legal
authority to pursue; (ii) that the expenditure or transfer, taken as a whole, does not appear to be
gratuitous; and (iii) that the public entity has a demonstrable, objective, and reasonable
expectation of receiving at least equivalent value in exchange for the expenditure or transfer of
public funds....” Although having a properly funded public defense function is essential to the
fair administration of justice, that responsibility does not fall on the DA. Because payment of
money to the Public Defender is not included within the DA’s governmental purpose, any such
transfer may violate both the state constitution™* and state law.>®

A.G. Opinion No. 93-481 suggests that PTD funds can be remitted to others, such as a
judicial expense or criminal court fund, but only for the purpose of reimbursing “that fund for
expenditures made to finance” the PTD. In this case, the Public Defender contributed no money
to finance the PTD and, therefore, is not entitled to reimbursement from, or to otherwise share in,
the PTD funds.

Inaccurate and Incomplete Financial Records

The DA'’s records for the PTD program show the DA’s Office deposited more
money into its PTD bank account than its PTD or other accounting records show was
received. In addition, we found deficiencies in record keeping, receipts, refunds issued, and
custody of payments received.

The DA began collecting funds for the PTD program of LACE traffic citations on
March 23, 2017. Bank records show that the DA’s Office deposited $811,766 of funds to the
PTD Traffic bank account between March 23, 2017 and March 31, 2018. LACE traffic citations
may be paid in four ways:

Q) In Person - The DA’s traffic coordinator collects all payments (money orders or

cashier’s checks) from traffic offenders who pay in person, but she does not issue
a receipt and does not have a record of what she collected.
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) Online Through the DA’s Website - Online payments are received through the
website. The traffic diversion administrator runs a daily report from the website
that shows payment and citation information that she posts in the case
management software (CRIMES).

(3) By Mail - The DA’s Office receives its mail at a United States Post Office box.
The traffic coordinator collects the mail and brings it back to the DA’s Office
where she and the traffic administrator open the mail and process the payments.
They use an adding machine to determine the total amount received and then give
the payments and the adding machine tape to the administrative assistant.
However, they do not keep a copy.

4) By Phone - The DA’s Office offers a toll-free phone number that allows payments
to be made over the phone by entering the traffic citation number, credit card
information, and payment amount.

COLLECTIONS

The DA’s Office had no process or procedures in place when it began collecting PTD
funds and used numerous employees to receive payments and post those payments to the
CRIMES system. However, no receipts were issued to persons paying citations, and other
records of amounts to be deposited were incomplete. Using available records, we found the
following differences for the same collection period in the DA’s records:

Records Showing Collections from Amounts Posted as
March 23, 2017 — December 31, 2017: Received
Bank Statement Deposits $700,626
QuickBooks Recorded Revenue $660,162
Monthly Collection Spreadsheets $638,041
CRIMES Collections $633,969
Daily Collection Records $580,331
Receipt Books None

Simply put, all deposits were not posted to the other accounting records. In addition to
inaccurate records, this could result in the improper suspension of driver’s licenses, inaccurate
court dockets, and/or missing funds.

REFUNDS

Traffic citation recipients sometimes pay the full amount of the citation (fine and court
costs) before accepting the DA’s offer to enter the PTD program,” while at other times pay the
wrong amount. If a payment is received by cashier’s check or money order and results in an
overpayment, the traffic citation recipient receives a refund check from the DA’s Office. If an

Y I the full amount of the fine and court costs are paid before voluntarily entering the PTD program, it appears that
such payment should be considered an admission of guilt, and the traffic citation recipient should not be entitled to
diversion or a refund.
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overpayment is remitted online, the DA’s traffic diversion administrator refunds the traffic
citation recipient’s credit card. The DA’s traffic diversion administrator keeps track of these
refunds and collections on a daily collection spreadsheet and sends a copy to the DA’s financial
administrator. The DA’s financial administrator compiles a monthly refund report using the
daily collection spreadsheets and the contracted accountant uses QuickBooks to disburse and
post refund checks. The table below shows a summary of the records discussed on the previous
page. All three records should match. However, we found differences in the amounts recorded
as refunds in the different records as listed in the following table.

Records Showing Refunds from Amounts Posted as
March 23, 2017 - December 31, 2017 Refunded
Daily Collection Records $12,398
Monthly Refund Report $12,402
Refunds Posted to QuickBooks (Accounting Software) $7,290

The discrepancies indicate that approximately $5,100 of refunds were identified, but the
refund payments were not made. However, the condition of the financial records were such that
we were unable to determine the disposition of those funds.

OTHER DEFICIENCIES

We also noted the following deficiencies in the DA’s collection and accounting process
for PTD payments:

. Bank deposits were not made daily in accordance with state law.?

. The funds collected by the DA’s traffic assistant were not summarized or
reconciled before they were provided to the traffic administrator for posting to the
CRIMES software and subsequent deposit to the bank.

. There is no record of the chain of custody when funds are provided to another
employee.
. The contract accountant who reconciles PTD bank statements also prepares

dishursement checks.

. A password to the CRIMES software was observed on an employee’s desk and
openly accessible to anyone in the office area.

. The employees using the CRIMES case management software did not receive
training and were not using the payment collection function. If used, this function
will allow the user to generate reports of payments posted in CRIMES to
reconcile to bank and accounting records.

. There are no written policies and procedures for collections or refunds of PTD
revenues.
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. The supervisor does not review daily collections and deposits to the amounts
posted to the CRIMES software.

. Sixteen employees can modify traffic citation records in the CRIMES software.

CONCLUSION

The DA’s Traffic Diversion Program appears to be redirecting substantial revenue
historically paid to the Criminal Court Fund, DPSO, the DA, and 11 other agencies/organizations
to the DA’s Office. At the end of our audit period, March 31, 2018, $340,817 of those funds
were unspent and still in the DA’s possession. It appears that the amount collected may be
excessive and unreasonable, considering the only PTD funds that were spent as of March 31,
2018, were for PTD program expenses in the amount of $470,949, and that the remaining PTD
funds may be used “to support and maintain victims assistance and/or diversionary programs”
only.? In addition, the DA’s CEA with the Public Defender may be prohibited by the state
constitution and state law.*>® Finally, the DA needs to improve its collection procedures to
ensure no funds are missing and that all records are accurate.

Recommendations

We recommend that the DA:

Q) Reduce PTD fees to a reasonable amount;

2 Ensure the use of PTD funds comply with state law;

3) Cancel the CEA with the Public Defender;

4) Develop and implement written policies and procedures for collections and
refunds of PTD revenue;

(5) Ensure the receipt of PTD payments are documented adequately and recorded
accurately;

(6) Issue receipts for all payments collected and retain copies of such receipts;
@) Reconcile receipts, deposits, and CRIMES database monthly;

(8) Implement financial module in CRIMES database;

9) Reconcile refunds to accounting data monthly;

(10)  Make daily deposits as required by law;

(11)  Ensure chain of custody of funds;
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(12)  Assign different employees to reconcile bank statements and prepare checks;
(13) Enact a policy to require employees to safeguard passwords;
(14)  Provide training for employees; and
(15) Restrict access to CRIMES database to necessary employees only and ensure that

each employee uses only his or her secure password.
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EXHIBIT A - Pre-Trial Diversion Offer Letter

GARY V. EVANS
DISTRICT ATTORNEY
FORTY-SECOND JUDICIAL DISTRICT
PARISH OF DESOTO

206 ADAMS STREET . _— PHONE (318) 270-4710
7 . 20

P.O. BOX 432 February 28, 2018 FAX: (318) 270-6323

MANSFIELD, LA 71052

TRAFFIC DIVERSION PROGRAM
ENROLLMENT AND PARTICIPATION AGREEMENT

| would like to offer you the opportunity to enter a Traffic Diversion Program on a voluntary basis to avoid any further court
appearances. The program allows participants to have their citation considered for dismissal by the court date, upon
compliance with the following requirements:

1. Carefully read the driver safety information brochure attached, determine the proper amount of costs as listed in
the table below and if paying by mail, return a signed copy of the Voluntary Reguest and Acknowledgment form.

You do not have to elect to participate in the diversion program. Should you choose not to participate, you may still contest
your citation on your court date or pay the prefixed fine and costs. Should you fail to comply with the above mentioned
stipulations, your driving privileges will be suspended as indicated on your original citation. Payment of these citations can be
made before the court date by using the following schedule.

MOVING VIOLATIONS 5200
Speeding (only up to 20 mph over the speed limit)

Stop sign violation or Failure to Yield, Failure to yield to Emergency Vehicle,

Following too close, Texting while driving

NON-MOVING VIOLATIONS $200
Expired Plate of Inspection Sticker, Expired Driver’s License,

No Driver’s License on Person, Excessive Window Tint, No Child Restraint

SEAT BELT VIOLATION S50

Far speeding 20 mph over the limit, along with all other violations not listed above, and if you have any questions, please call
the District Attarney’s Office at (318) 872-2991 to determine amount of fine or eligibility under the traffic diversion program.

Money orders or cashier’s checks should be made payable to District Attorney’s Traffic Diversion Program, P.O.
Box 432 Mansfield, Louisiana 71052, ten ({10} days prior to the court date. You may pay online at
www.desotoda.org, or by phone, 1-844-726-3495. Please include your name and citation number on the money
order. If you do not wish to participate in the traffic diversion program or if you are not eligible to participate, then
contact the Desoto Parish sheriff's Office at (318) 872-3956 to pay your original fine and costs,

Sincerely,

Gary V. Evans
District Attorney
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SAFETY INFORMATION

SPEEDING

Speeding directly affects reaction time and thinking distance to stop {even if you are alert and attentive).
The faster your vehicle is traveling, the greater the distance you will travel before you can react to a hazardous situation. The
following equation illustrates this principle:

Take the first digit of your speed and add it to your speed to calculate the distance the vehicle will travel before you can react
to a dangerous situation. For example, at 60 mph, the vehicle will travel 66 feet before braking begins in response to driver
reaction (60 mph+6=66 feet). At 70 mph, the vehicle will travel 77 feet before driver response.

At 60 mph, a vehicle will travel approximately 200 feet, once braking begins, to come to a stop. As you can see, the faster the
vehicle is traveling, the greater the distance the vehicle will travel before the driver can respond and brake for a hazardous
occurrence.

Severity of injuries and property damage are proportionate to the speed of the vehicle or vehicles involved in a crash. When
vehicles are approaching each other, the speeds of each vehicle are combined, and the effects of a collision between the two
vehicles are substantially greater.

Speeding vehicles are dangerous instrumentalities, and other factors increase the dangers associated with speeding.

Speeding becomes more dangerous because of: a) fatigue b) inclement weather (rain, heawy fog) ¢) heavy traffic d) vehicle
condition e)road condition f)pre-occupied and inattentive drivers glintoxication

If you leave late, or you are running late for an appointment, expect to arrive late. Do not try to make up time by speeding.
Additionally, avoid distraction while driving, such as: talking on a cell phone, eating, reading, disciplining children, and
planning activities.

Speeding causes you to catch up with and pass slower moving traffic, this exposing you to more hazardous situations. Drivers
who speed find themselves following too close in anticipation of passing slower moving vehicles. Observe the legal speed
limit, and, when necessary, reduce your speed for the following reasons: inclement weather, traffic congestion, and when
being passed or overtaken by another vehicle.

More speeding violations are issued than any other traffic violations. Receiving speeding tickets expensive, could lead to the
loss or your driving privileges and result in higher insurance rates.

In every crash, there is usually a driver who did nothing wrong. Allow other drivers who are driving recklessly to pull away
from your vehicle. Do not allow unsafe drivers to involve you in an accident.
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VOLUNTARY REQUEST AND ACKNOWLEDGEMENT FORM

I hereby agree to the following:

e | have read the Safety Information

e | understand that the decision to participate in this program is made freely and voluntarily on my
part.

e | understand that any further criminal violations within ninety (90) days of the date of the
original violation may result in my being removed from the Pre-Trial Diversion Program, any fees
that | have paid will be forfeited, and the 42" Judicial District Attorney’s Office may reinstitute
criminal prosecution for the original charges.

The Diversion Program is made available to you on a voluntary basis as an alternative to prosecution.
Successful completion of the requirements will result in the case being closed (dismissed) without a
guilty plea or a trial, and will not show on your record as a conviction.

e | understand the decision to participate in this program must be made freely and voluntarily on
my part.

Yes No

| HAVE READ AND UNDERSTAND THE ABOVE ENROLLMENT AGREEMENT. |
HEREBY REQUEST THE DISTRICT ATTORNEY OF THE 42"° JUDICIAL DISTRICT
PLACE ME IN THE DIVERSION PROGRAM.

Return to: District Attorney's Office
Attn: Pre-Trial Diversion Coordinator
PO Box 432
Mansfield, Louisiana 71052
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LEGAL PROVISIONS

! Louisiana Constitution Article V, Section 26 states, “(A) Election; Qualifications; Assistants. In each judicial
district a district attorney shall be elected for a term of six years. He shall have been admitted to the practice of law
in the state for at least five years prior to his election and shall have resided in the district for the two years
preceding election. A district attorney may select assistants as authorized by law, and other personnel. (B) Powers.
Except as otherwise provided by this constitution, a district attorney, or his designated assistant, shall have charge of
every criminal prosecution by the state in his district, be the representative of the state before the grand jury in his
district, and be the legal advisor to the grand jury. He shall perform other duties provided by law. (C) Prohibition.
No district attorney or assistant district attorney shall appear, plead, or in any way defend or assist in defending any
criminal prosecution or charge. A violation of this Paragraph shall be cause for removal.”

? Louisiana Revised Statue (La. R.S.) 16:17 (E) states, “The district attorney may assess and collect a reasonable
fee from participants in pretrial diversion or pretrial intervention programs to support and maintain victims
assistance and/or diversionary programs.”

®La. R.S. 42:1116(A) states, “No public servant shall use the authority of his office or position, directly or
indirectly, in a manner intended to compel or coerce any person or other public servant to provide himself, any other
public servant, or other person with any thing of economic value. This Subsection shall not be construed to limit
that authority authorized by law, statute, ordinance, or legislative rule in carrying out official duties.”

* Louisiana Constitution Article V11, Section 14(A) states, in part, “Prohibited Uses. Except as otherwise provided
by this constitution, the funds, credit, property, or things of value of the state or of any political subdivision shall not
be loaned, pledged, or donated to or for any person, association, or corporation, public or private.”

® Louisiana Code of Criminal Procedure Article 65 states, “It is unlawful for the following officers or their law
partners to defend or assist in the defense of any person charged with an offense in any parish of the state:(1) Any
district attorney or assistant district attorney; or (2) The attorney general or any assistant attorney general, provided
that the provisions of this article shall not apply to the law partners of any assistant attorney general not employed to
handle criminal matters for the attorney general, when any such law partner is judicially appointed to defend an
indigent defendant.”

®La. R.S. 42:1461(A\) states, “Officials, whether elected or appointed and whether compensated or not, and
employees of any ‘public entity,” which, for purposes of this Section shall mean and include any department,
division, office, board, agency, commission, or other organizational unit of any of the three branches of state
government or of any parish, municipality, school board or district, court of limited jurisdiction, or other political
subdivision or district, or the office of any sheriff, district attorney, coroner, or clerk of court, by the act of accepting
such office or employment assume a personal obligation not to misappropriate, misapply, convert, misuse, or
otherwise wrongfully take any funds, property, or other thing of value belonging to or under the custody or control
of the public entity in which they hold office or are employed.”

"La. R.S. 15:168(B)(1) states, “Every court of original criminal jurisdiction, except in the town of Jonesville, in the
city of Plaquemine, and in mayors’ courts in municipalities having a population of less than five thousand, shall
remit the following special costs to the district indigent defender fund for the following violations, under state
statute as well as under parish or municipal ordinance, except a parking violation. The sum of forty-five dollars
shall be assessed in cases in which a defendant is convicted after a trial, a plea of guilty or nolo contendere, or after
forfeiting bond and shall be in addition to all other fines, costs, or forfeitures imposed.”

8 La. R.S. 39:1212 states, “After the expiration of existing contracts, all funds of local depositing authorities shall be
deposited daily whenever practicable, in the fiscal agency provided for, upon the terms and conditions, and in the
manner set forth in this Chapter. Deposits shall be made in the name of the depositing authority authorized by law
to have custody and control over the disbursements.”
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Gany V. Evans

District Attorney
206 ADAMS STREET PHONE 318-872-2961
POST OFFIGE BOX 432 FORWS;%NBFJL%?}E&NLP sions FAX  318-872-6422
MANSFIELD, LA 71052 PARISH OF DESOTO
June 21, 2018

Mr. Daryl Purpera, CPA, CFE

Louisiana Legislative Auditor

Post Office Box 94397

Baton Rouge, LA 70804-9397
Re:  Response to Legislative Audit Report
dated June 7, 2018.
Dear Sir:

This is the response of the DeSoto Parish District Attorney to your report dated June 7, 2018. I
agree with the results listed in the report except as to the constitutionality of a cooperative
endeavor agreement the question of which should be established by judicial ruling which is now
being pursued in a Louisiana court, I add additional background, facts and attachments for
clarity. Please include this response in your report.

BACKGROUND

Criminal pre-trial diversion in DeSoto Parish is relatively small with very few participants, By
far the most involve misdemeanor charges with very minimal fees. For the past three (3) years
less than 20 persons have been diverted each year. Revenue from this programs is very limited.

The ticket diversion program was in operation for years in DeSoto Parish with all tickets being
collected and revenues administered by the DeSoto Parish Sheriff’s Office. LACE is a program
first started as a federal program in the 1960’s and typically administered by DA’s all over the
State of Louisiana for many decades.

Immediately after taking office on January 12, 2015, a DeSoto Parish Police Juryman approached
the new DA and complained that the LACE program was losing money as evidenced by the
chronic deficiency in the Criminal Court Fund which had to be sometimes subsidized. The
problem was discussed at more than one meeting of various parish officials at which time it was
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agreed that information would be shared by DPSO with other non-administering agencies
including the DA.

After three (3) years of continued failure to provide financial information by DPSO, the DA
determined he would administer the LACE program through the DA’s office to determine the
truth. In the second (2°%) quarter of 2017 he did so. Other agencies were informed and notified
that data as to tickets and receipts would be collected and the information reported to the Police
Jury after the expiration of a ninety (90) day period.

Soon after the District Attorney’s office began collecting date on LACE it was discovered that
virtually ALL tickets written by DPSO were written under the LACE program. Immediately
DPSO stopped writing tickets which typically averaged around a thousand tickets per month,
DPSO tickets amounted to over half (%) of total number of tickets ordinarily written by all
agencies throughout the Parish. Later in 2017, LACE was suspended by the State Police which
amounted to several hundred other tickets that no longer came through the system.
Consequently, a severe drop in revenue resulted, not becanse of diversion, but mainly because of
a unprecedented loss in the total number of tickets being written.

The LACE is a program for which the District Attorney is solely responsible. Law enforcement
officers are paid overtime to provide extra details in working traffic enforcement on all roads
within the parish. A District Attorney is required to have a contract with the participating law
enforcement agency. There was a contract between Troop G of the State Police, but no contract
between the DA and DPSO.

The purpose of LACE is to act as a police enforcement enhancer not only for traffic enforcement,
but also to supplement general law enforcement, crime prevention, emergencies and most
importantly, traffic fatality reduction. State Police statistics confirm that an increase in traffic
enforcement is directly proportional to traffic fatalitics. One example is in the first balf of 2017
in DeSoto Parish where LACE was provided, there was one (1) traffic death. In the second half,
when LACE was suspended, there were five (5) fatalities, an increase of five hundred (500%) .

In DeSoto Parish, only LACE tickets are permitted into diversion--no regular duty tickets at all.
Participation is strictly voluntary. Statistically only 25-30% of the total number of tickets issued
are diverted. The lion’s share of all tickets (around 70%) remains to be distributed by ordinary
means to all state agencies. By far, the greatest portion of the proceeds of the LACE program are
required to reimburse the participating law enforcement agencies in the overtime worked by
police officers.

As promised, after administering the LACE program to collect data, statistics and information,

the DA appeared before the Police Jury to report his findings. Under date of August 14, 2017, a
report was made and the DeSoto Parish Police Jury resolved to request and audit of the LACE
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program ‘and the Criminal Court Fund by the Legislative Anditor as more fully shown on the
attached Resolution of same date.

As a result of further investigation in the LACE program in DeSoto Parish, many persons came
forward and provided information about the DPSQ’s administration of the program. Even the
Sheriff admitted in his letter dated January 11, 2018, that he had “...reasonable cause to believe
that there had been a misappropriation of public funds or assets of my agency in regards to the
operation of the Local Agency Compensation Enforcement (L.A.C.E.) program.” (copy attached)

Of course, paying the costs for extra police details ultimately takes from one government agency
and gives to another. But extra police details are providing services directly to the people of
DeSoto Parish. For this reason, some agencies will experience some reduction in revenue. More
interestingly, in regards to the Criminal Court Fund, which is the major recipient of the proceeds
from tickets @ the rate of $76 for each ticket written, the fimd skyrocketed since the DA began
administration of the LACE program. The starting balance was $145,219.77 as of April 30,
2017. The end of year 2017 balance was $548,796.56, an incredible increase of over four
bundred thousand dollars ($400,000+). That balance goes to local goveming bodies, especially
the Police Jury who, I understand, has a right to deposit half (%) in its general fund at each
year’s end. At present the Criminal Court fund balance remains at over $550,000 and.is
anticipated to grow to over $600,000 easily by year’s end. (copies of fund balances attached)

RESPONSE TO RECOMMENDATIONS
(1)  Finding: Reduce PTD fees to reasonable amount

Response: Diversion fees under criminal pre-trial diversion are
minimal and there are few participants. Most are misdemeanors with only
an occasional first time felony. All monies are used to assist in programs
related to directly assisting the participants in the diversion programs
through training and education programs (e.g. CHOICE program with La.
Technical School). The more substantial fees are collected under traffic
diversion, the majority of which are required to reimbursement
participating agencies for police officer overtime. The current balance is
held in reserve to share with local Indigent Defender upon settiement of
legal issue as to Cooperative Endeavor Agreement which is currently
actively being litigated in the 2™ Circuit Court of appeals, in the matter
entitled In Re: Cooperative Endeavor Agreement. Upon disposition of the
pending litigation a more accurate assessment of the costs and expenses
related to administration of the program may allow a reduction in fees and
will be implemented if justified when considering all costs.
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)

®)

Finding: Ensure the use of PTD funds to comply with state law

Response: Most funds collected are held in reserve until such time as
CEA issues have been resolved. For LACE only funds distribted have
been related to program administration and distribution to law
enforcement for overtime reimbursement. All future expenditures of
diversion funds will be distributed as direct reimbursement to participating
law enforcement agencies, to provide training, treatment or other services
to participants in any diversion program ot in program administration. All
fimds have been and will continue to be used in compliance with state law.

Finding: Cancel CEA with the public defender

Response: The Cooperative Endeavor Agreement between the DeSoto

~ Parish Indigent Defender and the DeSoto District Attorney has been

declared a nullity at the trial level in the matter styled In Re: Cooperative
Endeavor Agreement. There is no need to cancel an agreement that is null.
A final and definitive judgment on this issue is sought in the 2™ Circuit
Court of Appeal which appeal has been recently lodged and is needed to
give guidance to other jurisdictions who share proceeds with indigent
defenders. Not a dime bhas ever spent by the District Attorney on this
agreement. A final judgment has not yet been rendered. Since
Cooperative Endeavor Agreements are used by many DA’s across the
entire United States, it would be advantageous to many varied jurisdictions
if the issue is decided definitively by a court. The parties to this agreement
are actively litigating the issue now in an effort to clarify this issue,

Finding: Develop and implement written policies and procedures for
collections and refunds of PTD revenue

Response: Written policies and procedures for collections and refunds
of PTD revepue are now developed based on the samples provided for in
the website for the Louisiana Legislative Auditor and adapted for use in
DeSoto Parish.

Finding: Ensure the receipt of PTD payments are documented
adequately and recorded accurately

Response:  In accordance with the written policies and procedures
developed based on the samples provided for in the website for the
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Louisiana Legislative Auditor, receipt of PTD payments will be
documented adequately and recorded.

Finding: Issue receipts for all payments collected and retain copies
of such receipts

Response:  Receipts are now issued for all payments collected and
copies are retained.

Finding: Reconcile receipts, deposits and CRIMES database
monthly

Response: Written policies and procedures now require monthly
reconciliation of all receipts and deposits INCLUDING the CRIMES
database. Some alteration was required to the CRIMES program to
accommmodate this accounting solution. Training has been provided and
updating to the CRIMES database has been ongoing for several weeks. A
complete reconciliation of CRIMES will be accomplished as to past
receipts and deposits soon. Beginning now, the CRIMES database will be
reconciled for all future receipts and deposits. .

Finding: Implement financial module in CRIMES database

Response: Since CRIMES is the primary database for many District
Attorney offices throughout the entire United States, and because it is the
most used application in DeSoto Parish operations, financial transactions
are most appropriately used in CRIMES. An investment was made to
update features of the CRIMES program in the past year and a half (1 %)
and any other updates will be added to make it fully functional for all
financial transactions.

Finding: Reconcile refunds to accounting data monthly

Response: Written policies and procedures now require monthly
reconciliation as to all refunds.

Finding: Make daily deposits as required by law
Response: In the past efforts were made to make daily deposits.

However, there were failures on occasion sometimes due to unavailability
of personnel most of whom perform multiple tasks. Most recently, we
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have lost a long time and faithful employee due to terminal illness. A new
employee will be hired to ensure that deposits are made daily in
accordance with state law.

Finding: Ensure chain of custody of funds

Response: Written policies and procedures now address chain of
custody of funds. Chain of custody will be ensured.

Finding: Assign different employees to reconcile bank statements
and prepare checks.

Response: ~ Written policies and procedures now address assignment of
different employees to retrieve mail, reconcile bank statements and prepare
checks. : '

Finding: Enact a policy to requirc employees to safeguard
passwords. g

Response: Written policies and procedures now address ‘the
safegnarding of employee passwords and all employees are instructed to
keep passwords secure. In the event passwords are required to be stored,
all passwords will be kept under lock and key with access available only
through designated administrators.

Finding; Provide training for employees

Response: A training session was performed on Friday, June 15, 2018,
for all employees to advise them of new procedures. Copies of newly
policies and procedures will be provided to all employees having finance
and revenue producing duties. Monthly meetings will be held to provide
training if needed and to determine if employees are complying with
policies and procedures.

\ .

Finding: Restrict access to CRIMES database to necessary
employees only and ensure that each employee uses only his or her

password
Response: ~ Written policies and procedures now address the restriction

of access to CRIMES database. Only persons who are necessary may
access the database. When an employee is no longer needing access to
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CRIMES, their password and entry authorization will be cancelled. Each
employee with access to CRIMES will be instructed to use only their
assigned password, to secure their password from the eyes of any others
and to share their individual password with no one else.

As an ending note to this response I include a most recent judgment of a Louisiana court
relating to pre-trial diversion which was rendered under date of May 18, 2018, in the matter
styled Rapides Parish Police Jury vs. Phillip Terrell, District Attorney for the Parish of Rapides,
in the 9" Judicial District Court, Suit #261,465, 9" Judicial District Court, Rapides Parish, La.
(copy attached). The judgment speaks for itself in clearly confirming the authority of a district
attorney to administer, collect fines and utilize fees for pre-trial diversion programs. The
judgment was appealed by the Rapides Parish Police Jury to the 3™ Circuit Court where it is
currently pending.

Also attached is the trial court judgment hereinabove mentioned and rendered under date
of June 4™ , 2018, in the matter styled IN RE: Cooperative Endeavor Agreement between 42"
Judicial District Attorney’s Office and the 42™ Judicial District Public Defender’s Office, Suit #:
18-CR-29385, 42™ Judicial District Court, DeSoto Parish, La. This judgment is related to
constitutionality of Cooperative Endeavor Agreements that are commonly used by district
attorneys to share funds that benefit the indigent with legal counsel in criminal matters. This
matter is also currently appealed by both the District Attorney and Public Defender’s Office and
is pending in the 2™ Circuit Court of Appeals. (copy attached)

I appreciate all you have caused to be done in DeSoto Parish and especially thank you for
sending agents who performed such courteous and professional work. Thanks also in providing
recommendations so that we may better improve our service to all the people of DeSoto Parish
and the State of Louisiana.

gyly,

Gary V.&£vans
District Attorney

A7



| -ﬁa—riﬁh of BeSnto
In the Name and By the Authority
iﬂhtiiﬂn‘lm-‘ Jwry. of BeHoto Paris

A RESOLUTION SUPPORTING AN AUDIT OF THE LOCAL
AGENCY COMPENSATED ENFORCEMENT FROGRAM
(L.A.C.E.) AND THE FORTY-SECOND JUDICIAL [DISTRICT
CRIMINAL ©~ COURT FUND BY THE LOUISIANA
LEGISLATIVE - AUDITOR, AND TO OTHERWISE |PROVIDE
"WITH RESPECT THERETO

. WHEREAS, under the provigions of La.R.5.15:571.11, fines, criminal fees and cerfain
statutory forfeitures deposited into-the Forty-Second Judicial District Criminal Court Fund ( the

“Criminal Court Fund') may be utilized to defray the expenses of criminal prosecutlons law a5

enforcement services -and the criminal justice system; and

WHEREAS, the Local Agency Compensated Enforcement iProgram (the "L ACE"
Program) has been instrumental in providing effective and efficient Igw enforcement services
and related endeavars to further the interests of the criminal justice system; and

. WHEREAS, the revenue denved from the Criminal Court Fund may be utilized to fund
the L.A.C.E Program; and

WHEREAS, it is in the: pubhcs interest to ensure the expenditure -of funds generated or
otherwise derived by or through the Criminal Couit Fund are in ‘compliance with the apphcable
provvstons ‘of Louisiana law; and :

WHEREAS the Desoto Parish Police Jury is fully suppor'tzve of an audlt of the LAC.E
Program and the. Criminal Court Fund by the Louisiana Legislative Auditor.

NOW THEREFORE, BE IT RESOLVED, by the Desoto Parish|Police Jury, in legal and -
regular session convened, that the. Desoto Parish Police Jury is fully supportive an audit of the
L.A.C.E Pragram and the Criminal Court Fund by the Louisiana Legislative Auditar.

BE IT FURTHER RESOLVED, that if any provision or item of this Resolution or the
application thereof is held invalid, such mvalldlty shall not affect other provisions,- items or
applications of this Resolution which can pe given effect without the inyalid provisions, items or
applications, and to this end the provisions of this Resolution are heteby daclared severable.

BE IT FURTHER RESOLVED, that all Resolutions or parts thereof in conflict herewith are
hereby repealed.

LEL TE

1, Jodi Zeigler, Secretary for the DeSoto Parish Police [Jury, hereby certifies
that the above constitutes a true and accurate copy of a Reolution, which UPON
MOTION of ‘Mr. Fuller, and seconded by Mr. Thomas Jones, was adopted by the -
following Yea and Nay vote: :

YEA: 11 NAY: 0 ABSENT:0

And the same was declared and adopted by the Pres;denﬁ on this 14" day of .

August, 2017.

‘,, ‘_2 ) |

Jodi A gler_




DeSoto Parish |
Sheriff ’S Ofﬁce JAYSON RICHARDSON

Chief Criminal Deputy
RODNEY ARBUCKLE MONICA CASON

SHERIFF Chief Civil Deputy

January 11, 2018

Louisiana Legislative Auditer
ATN: Daryl G, Purpera

P.O. Box 94397 : .
Baton Rouge, LA 70804-9397

To Whom [t May Concern:

I am writing this letter pursuant to L.R.S. 24:523 A to notify you that | have reasonable cause to

- believe that there has been a misappropriation of public funds or assets of my agency in
regards to the operation of the Local Agency Compensation Enforcement (L.A.C.E) program. -
The program has been suspended since June 2, 2017 and any possible misappropriation is no
longer considered to be on-going. After reviewing documentation that the Louisiana Legislative
Auditor’s Office has requested, | have opened an internal investigation to further look into
possible discrepancies. Additional information may be supplied at the request of either your
office or the DeSoto Parish District Attorney’s Office to investigate such misappropriation as
you deemn necessary,

oaney Arbuckle
Sheriff

CC: Honorable Gary V. Evans

RA/bw

JAM 1920618

205 Franklin Streeé * Mansfield, Loulgiana 71052
.Phone {318) 872-3956 - Fax (318) 872-2304
www.dpso.org
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DeSoto Parish Police Jury
CRIMINAL COURT FUND
Budget Comparison Cash Basis

For the 4 Months ended April 30, 2017

Actual Annual Budget (Over)Under % of Actual
REVENUES Budget to Budget
Fines & Forfeitures (399,525.81) (1,325,904.00) {926,378.19) 30.13 %
Investment earnings (1,165.24) (2,500.00) (1,334.76) 46.61 %
Total Revenues (400,691.05) (1,328,404.00) (927,712.95) 30.16 %
EXPENDITURES :
Current:
Salaries Court 48,556.44 143,377.00 94,820.56 33.87 %
%ﬁﬂ:g;gﬁf’ft"’" Officet/Judicial 19,820.73 82,281.00 62,460,27 24.09 %
Social Security-Court 3,495.08 10,402.00 6,906.92 33.60 %
Retirement-Court 3,884.52 11,245.00 7,360.48 34.54 %
Group Insurance-Court 11,237.46 34,173.00 22,935.54 32.88%
Group Insurance-Court-Retirees 2,289.01 6,492.00 4,202.99 35.26 %
L. A. C. E. Payment 217,276.56 850,000.00 632,723.44 25.56 %
Official Fees 2,666.68 8,000.00 5,333.32 33.33%
Professional Fees 6,343.45 18,000.00 11,656.55 35.24 %
Insurance-Professional Liability 36.78 - (36.78) - %
f:':fn“q';fe“nc’:atii‘f”gt::" s » 500.00 500.00 - %
Maintenance of Courtroom & Offices 1,695.00 - (1,695.00) - %
Office Expense 21,481.47 80,000.00 58,518.53 26.85 %
Small Equipment Purchases - 5,000.00 5,000.00 -%
Total Judicial 338,783.18 1,249,470.00 910,686.82 27.11%
Transfer to Other Funds - 75,000.00 75,000.00 - %
Total Transfers Out - 75,000.00 75,000.00 - %
Total expenditures 338,783.18 1,324,470.00 985,686.82 25.58 %

Net change In fund balances
Fund balances--begining

Fund balances--ending

61,507.87

3,311.9

145,219.77.
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DeSoto Parish Police Jury
CRIMINAL COURT FUND

Budget Comparison Cash Basis
For the 12 Months ended December 31, 2017

REVENUES

Fines & Forfeitures

Investrment earnings

Tatal Revenues

EXPENDITURES
Current:

Salaries Court

Juvenile Prabation Officer/Judicial
Administrator

Social Security-Court
Retlrernent-Court

Group Insurance-Court

Group Insurance-Court-Retirees
L. A. C. E. Payment

Offlcial Fees

Professional Fees
Insurance-Professional Liability

Insurance - General, Worker's
Compensation, Ete.

Maintenance of Courtroom & Offices
Office Expense
Small Equipment Purchases
Total Judiciat
Transfer to Other Funds
Total Transfers Out

Total expenditures

Net change in fund balances
Fund balances--begining

Fund balances--ending

Actual Annual Budget (Over)Under % of Actual
Budget to Budget
(1,022,535.83) (1,325,904.00) (303,368.17) 77.12 %
(8,932.54) (2,500.00) 6,432.54 357.30 %
(1,031,468.37) {1,328,404.00) {296,935.63) 77.65 %
146,269.32 143,377.00 (2,892.32) 102,02 %
87,784.14 82,281.00 {5,503.14) 106.62 %
10,530.12 10,402.00 {128.12) 101.23%
11,701.56 11,245.00 {456.56) 104.06 %
34,039.68 34,173.00 133.32 99.61 %
6,628.93 6,492.00 (136.93) 102.11 %
217,276.56 850,000.00 632,723.44 25.56 %
2,666.68 8,000.00 5,333.32 33.33%
20,250.54 18,000.00 (2,250.54) 112.50 %
225.96 - (225.96) -%
- 500.00 500.00 -%
1,695.00 - (1,695.00) - %
27,015.22 80,000.00 52,984.78 33.77%
- 5,000.00 5,000.00 - %
566,083.71 1,249,470.00 683,386.29 45.31 %
- 75,000.00 75,000.00 - %
- 75,000.00 75,000.00 - %
566,083,711 1,324,470.00 758,386.29 42.74 %
465,384.66
83,311.90
548,696.56
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DeSoto Parish Police Jury
CRIMINAL COURT FUND
Budget Comparison Cash Basis

For the 5 Months endad May 31, 2018

A.12

. Actual Annual Budget {Over)Under % of Actua!l
REVENUES ' Budget to Budget
Fines & Forfeitures {133,701.81) (600,000.00) (466,298.19) 22.28 %
Investment earnings. (3,508.64) (3,000.00) 508.64 116.95 %.

i Total Revenues {137,210.45) (603,000.00) (465,789.55) 22.75 %
EXFENDITURES
Current: : .

-Salaries Court 63,730.35 152,953.00 89,222.65 41.67 %
i‘gﬁ;‘;g:;;&f’f“m Officer/Judicial 19,984.59 93,794.00 73,809.41 21.31 %
Social Security-Court 4,594.77 11,013.00 '6,418.23 41.72 %
Retirement-Court 4,779.80 11,471.00 6,691.20 41.67 %
Group Insurance-Court 14,533.58 34,599.00 20,065.42 42.01 %
Group Insurance-Court-Retirees 2,758.10 7,218.00 4,459.90 38.21 %
Official Fers = 5,000.00 5,000.00 - %
Professional Fees 4,402.25 18,000.00 13,5697.75 24.46 % -
Insurance-Professional Liability 73.87 g (73.87) - %
(I:"‘)Sr:;ae’;,‘:;t&f";':" N - 500.00 500.00 %

. Maintenance of Courtroom & Offices - 2,000.00 2,000.00 L

Office Expense 1,662.36 50,000.00 48,337.64 332%

Small Equipment Purchases - 5,000.00 5,000.00 ~ Oh

) Totai Judicial 116,519.67 391,548.00 275,028.33 ° 29.76 %

Transfer to Other Funds = 220,176.00 220,176.00 - %

‘Tota! Transfers Qut. - 220,176.00 220,176.00 -0

Total éxpendltures 116,519.67 611,724.00 495,204,33 19.05 %
Net change in fund balances 20,690.78
Fund balances--begining 548,696.56
Fund balances--ending 569,387.34
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® averavar LA &UL, WY

RAPIDES PARISH FOLICE JURY NINTH JUDICIAL DISTRICT COURT
VERSUS PARISH OF RAPIDES
PHILLIP TERRELL, DISTRICT STATE OF LOUISIANA
ATTORNEY FOR THE PARISH OF
RAPIDES
JUDGMENT

This matter cama bafore the Court for hearing on May 4, 2018 on the following:

DPliatary Bxception of Vagueness and Ambiguity and Dilatory Bxception of
Prematurity and/or Peremptory Bxception of No Cause of Actton by Dafendant,
Distriet Attornay Philllp Terrell;

Lesve o file First Amended Petition for Declaratory Judgment and Injunctive Relief
by Plaintiff, Rapides Parish Police Jury; and

Requants for Preliminary Injunction seeking relief on four jtems under the First
Amended Petition, an set forth in the Order sstting tha Rusla to Show Cause issusd
April 27, 2018.

Present in Court for Plaintiff was Jimmy Faircloth, and for Defendant wore Martha

Crenshaw and Kay Michiels, Having con:idued the law, evidence, and argument of
counsel, it is;

HEREBY ORDERED that Plaintiff's Fivet Amended Petition Is ALLOWED:

FURTHER ORDERED that Defendant’s Dilatory Rxception of Vng'uel’mua and
Ambiguity is GRANTED as to the scope of the Attorney/ Client relatfonship as set forth in
both the original and amended petitions;

FURTEER ORDERED that Defendant’s Exception of Prematusity (s rendered MOOT
by the Attomey Genernl's approval of the Rapides Parish Police Jury’s Resolutian ta hire
privata counsel;

IT 18 FURTHER ORDERED as follows with regard to the Tequests of preliminary
injunction:

1. ThatPlaintff's request forinjunctiverelief erjoining the District Attomney from
representing the Polize Jury in any metter prohibited by the Lowisiana Rules of Prafessional
Condust was withdrawn following a stipulation between the Parties that the Rules of
Pro{nsiaml Conduct apply to the Dls.trlcrAhtomsy, which stipulation' was ACCEPTED by

"
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2, That Plaintiff'srequest for injunctive relief enjoining the District Attorney from
tuking any action s gainst the Polica Jury, its members and staff arising out af activides over
which the District Attorney ar his staff served as atterney for the Police jury, including, but
ot ldted to any investgation of the Coliseum Authority is DENTED;

3 That Plaintiff's request for Injunctive retief compelling the District Attomey
to deposit alf revenue received in connection with the PT1 Progzam into the Criminal Court
Pund in accordance with the Criminal Court Pund Statute, La. R5. 15:571.11A(1)(a) ia
DENIED. | '

4. That Plalntiff'a requeat for injunctive relief compelling the District Attovney
to provide an accounting of all Funds recatved snd/or expended in cormection with the P11
Program for 2017 and 2018 was withdrawn,

In rendering the above rulings; it was the finding of the Court that the District

Aftorney hns suthority to administer the PTT Program and to assess ard utilive feea from the

FTI Program. Having considered the request of Foumel and in the Interest of judicial
economy, . '

TT 15 HEREBY ORDERED that the finding of the Court relative to the authorlty of
the Dlstrict Attorney to administer the PT1 Program and to assess and utilize fees, be
converted o ruling on the merits and Is deaignated a final judgment.

lh
THUS DONE AND SIGNED on this the & day of May, 2018.

Each party is to bear their own costs.

HONORABLE W, FPEYTON
JUDGE AD HOC - NINTH JUDICIAL D ICT COURT

APPROVED AS TO FORM:
FAIRCLOTH, MELTON & SOBEL, LLC GOLD, WBEMS, BRUSER, SUES &

BY:
Jimmy R. Feirclath, Jz, (#20643)
Brook L. Vills (#31988) Martha R, Crenahaw (#27420)
105 Yorktown Drive 2001 MacArthur Drive
Alexandris, LA 70303 Alexandria, LA, 71307
ATTORNEYS FOR PLAINTIFF, ATTORNEYS FOR DEFENDANT,
RAPIDES PARISH POLICE JURY PHILLIP TBRRELL, RAFIDES PARISH
DISTRICT ATTORNEY
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RECEIVED & FILE
BESOTO PARISHF A

201BJUN -1 PH 2: 16

IN RE: NUMBER: 18-CR-29385

COOPERATIVE ENDEAVOR

AGREEMENT BETWEEN THE 42ND JUDICIAL DISTRICT COURT

42ND JUDICIAL DISTRICT

DISTRICT ATTORNEY'S OFFICE

AND THE 42ND JUDICIAL DISTRICT

PUBLIC DEFENDER'S OFFICE DESOTO PARISH, LOUISIANA
JUDGMENT

For the written reasons assigned, IT fS ORDERED, ADJUDGED, AND DECREED
THAT there exists an actual and unwaivable conflict of interests for the 42nd District Public
Defender’s Office.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Cooperative
Endeavor Agreement between the 42nd Judicial District District Attorney's Office and the 42nd
Judicial District Public Defender’s Office executed on March 19, 2018 is unconstitutional,
unlawful, against public policy, and without legal effect.

THUS D(';NE AND SIGNED in Mansfield, DeSoto Parish, Louisiana on the 4th day of
June, 2018. ' s

AmY % écCartney, Judge

42nd Judicial District Court

Case Number: 18-CR-029385 Transaction Date: 6/4/2018 Seq: 9 Page Sequence: 13
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SCHIFF, SCIIECKMAN & WHITE LLP

April 18,2018

Via Regular U.S. Mail & Facsimile (318-872-6262)
Mr. Steven Thomas

Chief Defender ~42" Judicial District Court

P.O. Box 612

Mansfield, LA 71052

Dear Mr. Thomas:

This letter will confirm our most reccnt telephone copversation concerning the recent
developments in Desoto Parish having to do with the cooperative endeavor agreement between the
42* District Indigent Defender Office and the 42™ Judicial District, Office of District Attomey.

You informed us that recently an agreement has been reached whereby the 42 Judicial District
Office of the District Attorney agreed to assist in the funding of the 42™ District Indigent Defender
service by making payment of $45.00 to the Indigent Defender office on each traffic ticket diverted
(excluding scat belt offences). This funding agreement, entitled “Cooperative Endeavor
Agreement” (bereinafter referred to as “CEA™) was apparently an effort by the 42™ Judicial

"District Office of District Attorney to ensure the continued performance of statutory and
constitutional duties for the competent and professional represcntation of Indigent Defendants in
the criminal process (copy of CEA attached hereto as Exhibit 1). We believe that this is an interest
shared not only by the 42™ District Indigent Defender office but also by the 42™ Judicial District,
Office of the District Attomey. The ethical responsibilities of all Louisiana District Attorneys are
outlined in pertinent part in Rule of Professional Conduct 3.8, a copy of which is attached hereto
as Exhibit A.

You informed us that as a result of comments made by Judge Charles Adams in his order dated
March 29, 2018, there was some concern and hesitancy on the part of the 42™ District Indigent
Defender Office’s contract lawyers to continue in the representation in criminal matters assigned
to them by your office. You reported to us that the concern stems from comments by the Judge of
his perccption that pursuant to the CEA their continued representation under these circumstances
might involve ethical violations (copy of order of Judge Adams dated March 29, 2018, attached
hereto as Exhibit 2).

You informed us that the cases assigned by the 42™ District Indigent Defender Office to the
contract attorneys (who incidentally do not represent indigent defendants in traffic matters) had
nothing to do with the CEA. You further informed us that the funding provided pursuant to the
CEA was anticipated to go into the regular operating account of the 42" District Indigent Defender
Office to be used to cover expenses, including attorneys’ fecs, for the defense of indigents. The
funds would obviously be commingled with funds received from other revenue sources. To date,
you advise that no money has been received by the 42™ Indigent Defender Office as a result of the

CEA,
LeSUER J. SCHIvr STEVEN SCHECKMAN Jurie Brown WHITE DAMON 8. MANNING
117 W, Landey Strect 829 Barnana Scronr 11713 Bricdanma Avenue, Suite A-3 201 N.W, Rallroad Awe., Sults 302
Louisiana 70570 New Orleans, 1asldana 70118 Baron Reuge, Louisina 70816 Hammand, Loulsiann 70401
Thane 337.942,9771 Phone 504,581,932 Phone 223.293.4774 Phuie 985.602.9201
Fx 337,942.282) Tax 504.581,7651 Fax 223.292.0579 Pax 9833931130
leslle@uwothivelaw. com areve@awethieslam.com Julieganpwachicalom.com damungsswethicdawe.cnm
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You have asked us to withhold comment on whether or not you, in your capacity as Chief Defender
of the 42™ District Indigent Defender Office, may have potential ethical issues in connection with
entering into the CEA. This letter will not address that issue. You have asked us to consider and
render an opinion on whether or not your contract attorneys are in violation of any ethical rules
should they continue to reccive appointments from your office for the representation of indigent
defenders and to defend those individuals. It would appear that any funds received in connection
with the CEA would provide, in part, funds for the payment of these attomeys.

You have further informed us that the 42 District Indigent Defender Officc is not involved in the
vast majority of traffic offenses. Per the CEA, the funds at issue are generated solely from costs
paid by participants in the diversion program offered to them as resolution in traffic offense matters
only. More specifically, you have informed us that the cases assigned by your office to the contract
lawyers referenced above do not include traffic offense cases and have nothing to do with the
District Attorney’s decision to divert or not divert.

DOCUMENT D
You have provided the following documents for our consideration:

1. Cooperative Endeavor Agreement (“CEA™) between 42™ District Indigent Defender
Office and the 42™ Judicial District, Officc of District Attomey;

2. Signed Order of District Judge Charles B. Adams dated March 29, 2018;

3. Motion to Recuse the Judge filed on behalf of the Public Defender for the 42™ Judicial
District represented by Robert S. Noel, II;

4. Motion to Recuse the Judges of the 42™ Judicial District Court filed by the District
Attorney,

5. Ruling on the Motion to Recuse signed by Judge Charles B. Adams on April 03, 2018;
and

6. Contract between Steven R. Thomas, Chief Defender of the 42™ District Indigent
Defender office and Broocks Greer, Attorney at Law.

These documents have been considered, form a part of this opinion letter and a copy of each is
attached hereto and marked as Exhibits /-6 for ready reference.

OPINION REQUESTED

Does the continued representation of indigent defendants assigned to contract lawyers by the 42
District Indigent Defender Office raisc ethical concerns for the contract lawyers handling
individual cases based upon the fact that payment for the services rendered by these contract
lawyers will be partially funded per the CEA by funds generated by the diversion fees paid to the
42™ Judicial District Office of District Attorncy?

2
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OPINION

Based upon the above facts and documents referenced above, it is our opinion that there is no
cthical violation on the part of the contract lawyers for continued representation of indigent
defendants Assigned to them by the 42 District Indigent Defender Office under the circumstances
presented.

The 42™ District Indigent Defender Office has statutory and constitutional duties consistent with
those of the 42™ Judicial District Office of District Attorney to see to it that trials are fair and
impartial and that indigent defendants are provided with competent legal services. Therefore, it is
our view that there is no conflict between the 42™ District Indigent Defender Office and the 42™
Judicial District Officc of District Attorney in this regard.

Pursuant to Rule 5.4(c) of the Louisiana Rules of Professional Conduct, a lawyer who received
payment of his fee from a third person is nonetheless obliged to give his full and complete
competent service to his client irrespective of the fact that the source of payment is from a third
person. A copy of Rule 5.4(c) is attached hereto as Exhibit B. While not directly on point, the
theory or philosophy behind such a rule is applicable, in our view, to the inquiry presented. That
is, irrespective of the source of funding, the lawyer appointed to represent an indigent defender
owes his full loyalty and competent service to his client, the indigent defendant.

Further explanation of our view of the significance of Rule of 5.4(c) of the Louisiana Rules of
Professional Conduct is as follows: a common scenario is when a parent pays the legal fees for
defense of their child who is accused of a crime. The child is the client in this situation irrespective
of whether the parent pays the attorney’s fee, the lawyer’s ethical obligations are to his client, the
child. In the instance under consideration, the funds emanating from the CEA would flow from
the 42™ Judicial District Office of District Attorney to the 42" District Indigent Defender Office
and from the 42™ District Indigent Defender Office to the contract lawyer.

The theory of Rule 5.4(c) makes it clear that the District Attorney who may be the source of some
of the funds may not ethically control or attempt to control delivery of services to the indigent
defendant.

Under the circumstances, it is our opinion that there is no ethical violation created for your contract
attorneys by virtue of the CEA.

LJS:aha
Enclosure
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Louisiana Rules of Professional Conduct

With amendments through July 1, 2016

Published by the
Louisiana Attorney Disciplinary Board
2800 Veterans Memorial Boulevard
Suite 310
Metairie, Louisiana 70002
(504) 834-1488 or (800) 489-8411

EXHIBIT
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ADVOCATE
Rule 3.8. Special Responsibilities of a Prosecutor (amended and effective 4/12/2006)
The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable
cause;

(b) make reasonable efforts to assure that the accused has been advised of the right to, and the
procedure for obtaining, counsel and bas been given reasonable opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial rights, such
as the right to preliminary hearing;

(d) make timely disclosure to the defense of all cvidence or information known to the prosecutor
that the prosecutor knows, or reasonably should know, cither tends to negate the guilt of the
accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and
to the tribunal all unprivileged mitigating information known to the prosccutor, except when the
prosecutor is relieved of this responsibility by a protective order of the tribunal;

(e) Not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about
a past or present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing
investigation or prosecution; and

(3) there is no other feasible alternative to obtain the information;

(f) except for statements that arc necessary to inform the public of the nature and extent of the
prosecutor’s action and that serve a legitimate law enforcement purpose, refrain from making
extrajudicial comments that have a substantial likelihood of heightening public condemnation of
the accused and exercise reasonable care to prevent investigators, law enforcement personnel,
employees or other persons assisting or associated with the prosecutor in a criminal case from
making an extrajudicial statement that the prosecutor would be prohibited from making under
Rule 3.6 or this Rule.

B.9
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42" DISTRICT INDIGENT STATB OF LOUISIANA

DEFENDER OFFICE
and PARISH OF DESOTO

429 JUDICTAL DISTRICT 42"° JUDICIAL DISTRICT

OFFICB OF DISTRICT ATTORNBY

SOOEERATIVE SNDEAVOR AGREMMINT

Whersss, the OFFICR OF THED DISTRICT ATTORNEY pmascutes ol
critina) matters md adminfstern o Fre-Trial Divergion Propram, and Brther meooprdem
Mmmﬁpﬁmmudﬁnhdmmmmmm
raproseptation of the ndigent socused individusls chexged with o aduinal offtass,

Wherass, the rovemxe stroam of the INDIGENT DEFENDER OFFICE is
{nmuffiolent o permacendy mainiain o staffng lovel wiequois to provida. mmsh
repravertution.

Whereas, sack of fio priies bas & rorsonablo cxpociation of recelving o benafit ar
valua Gt in of Jeast equivalent 1o the consideration that i3 dasceibod in thls sgreetucdt;
and

Whereas, the tranafer or cxponditurs of public Smda heseln halow desibed fn ot
& gratuiious donation.

‘Whictcaz, fhe irtarant of tha eftizens and taxpayers of this Pecich wauld bs batter
setved by & coopacative sodenvar hgreement boiwoan the OFFICE OF TEE DISTRICT
ATTORNEY axd the INDIGENT DEFENDER DFPICE wnder the mthority of tha
Louleisga constitution. of 1974, Astlole VIL, Sestion 14(c) whick provides that "for &
puhlic purpass, . polition] subdivisions mey engeps i cosperative endravars with esch
ofhar. .® end other laws of this Stete, Thyy dv horoby desize 1o exwrsise the sfororid
mtharity by entsdng fato the fllowing cqoperntive cndeaver agreament:

1) The OFFICR OF THR DIATRICT moimv.nmmm

i e . f Pty w8 A1) Dol (4500 o s ks

DUVENDER. GEFICD. o cosiome > sumde  scmpoe o

on of (he indigens aooused, whish yloys o pivotsl

proftscional reprosentaif
rolo In the effiolant and fakr sdministeation of fuctlon in e cchmingl
Aysieg,

B.10
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TraWe 1918 (rax) v.uqu
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2.) Ths INDIGENT DEFENDER OFFICE, obligates fteelf to apply the i

proceods from this ogrosmat to majaistn o adeguate Jevel of sttamey i .

and mupport it tat iy oompetons, profesmionsl, diverss and dedioatsd tv :
representotion to the indipzmx acoused and forther f

peoviding profesaional

represents thes fhis cogperative endeavor agreswment yaatoron the statup gro .
regunding Amding for the INDIGENT DEPENDER OFFICE xud insures |
fho fixturo viabllity of andd office, withowd ragard to any Pro-Txfal Diversion. )
program, that fhe exoontian of this cooperative mdeavor ngresment, fn no ]
iy, modifies the comkadictory natura of fho relsiomalip botwesn fhe i
' partics or tho ethical duties that canh party owes to thaie smapeative clizats, :
' althar oriminal defendauty or orime vietime, :

’ 2 wwmmmwummmnﬁm
Padsh me Afdomw/Amoriosn, smd thar I would b squitable if an ;
wwmmmumuhwmqmm

! INDIGUNT DEFENDER OFFICE obligates itsclf to make seazspable
mwmmmeMm o nssist in the
deftniye of DoSato Purlds criminal defendants,

' 4) Axy violation of the Provisoy conteitiad harein on fhe part of sither
party will constitws fmeedinte grovads for teunination of the agrement
with thisty (30) daya writian notics.

This coopecutive sndeavor agreement shall have a foom of ono (1) year from dute ,
of soscution, Howaver, it shall sutomatically ronow for additlonsl smoccaxive ons (1) ,
yenr terma unless these da writtsa natios provided by elfhor parly tht fhe sgreament will '
ot ba venewsd aufd notics to be given ot lesst sty (30) daye hafias the ead of sash
wra f

THUS DANE AND SIGINED tn daplicats originals on this the 15 day of Marcl, .
2018, bufbze the tmderaigned competent wittnssss aud me, Notery Publio. i
WITNESSES;

£. JUD% DISTRICT ATTORNEY
/ BY: 3 )
IARY V BVANS, msmc; 3 !

INDBOENT ommm/omcs el
oge n e o
: BY: > 4
: STEVEN 1H CHIEF BR'

T e e s

' &ﬁﬂwgg«u& L\"tf
' bﬁ-w c.MA-.r
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¥ o NOTICE OF SIGNED ORDER

Stare of Losdsiana Citse:17-CR-028776
Division; B

123 42" Judiclal DmrltﬁCvun
Parish of DeSoto

TRENTON J BAYLES State of Lonisiang

e e+ -
March 29, 2018

42" JUDICIAL DISTRICT PUBLIC DEFENDER'S OFFICE

Plonss find artached certificd coples of the ORDER . signad by the Honorable Charles B, Adams on Muc}l 29,
2018 set for HEARING on APRIL 3, 2018 AT 9: 30 A M.

If I can be of further assistence, pleass do not hegitete (o call,

Jeremy M. Evany
DsSoto Parish Clerk of Court
42"°Judielal District Court
Srate of Lowisiana,

‘ Parish of DcSoto

vyl

Deputy Clerk of Conurt

EXHIBIT
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STATE OF LOUISIANA NUMBER: 17-CR-28776

VERSUS 42ND JUDICIAL DISTRICT COURT

TRENTON BAYLES DESOTO PARISH, LOUISIANA
QRDER,

1t has coma to the atpention of the Court that the Dismier Attorney for the 42nd
District, Gary Evane, has entwred into a cooperative endeaver agreoment with the 42nd
District Public Detander’s Office, whereby the district attommey obligates himself to pay &
of his diversion fnnds. to the public defendar’s office. ms sgreement rajses serious
conceming copflicts of interest for both pardes, and serious constitutonal questions. l

Accordingly, IT 18 ORDERED THAT the 42nd Judiclal Distict Public s
Offica and the Diswicr Attornay appear and show cause on the 3rd day of April, 2018 at §:30
why the 42nd Judicial Diswicr Public Defender’s Office should not be removed, or
appropriate relief grantad, in this case, and all other cases in which the 42nd Judicial
Public Defender’s Office bas been appointed, due to & conflict of interests,

THUS DONE AND SIGNED i Mlnsﬁeld. DeSbto Pardsh, Loulsiana oo the 29} dir't!f

March, 20186, .
Charles B. Ada;ns. Judge
» 42nd Judicial Digteict Court -
Please Serve: )
Distict Astorney for the 42nd Judicial District .
49nd Judicial Dismict Public Defender’s Office - i
Trenton Bayles, DeSoto Parish Detention Center
Broocks Greer, 1II :
ATRUE COPY - ATTEST |
: . Deputy Clerk of the District Court
Paocassrsn&?:"_zo 1% : DeSola Perish, Louisiana
Deputy lerk
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AEEATATHHLBUISIANA * PARISE OF DE SOTO
prgETd PARIEL WA :

weee o - SORTY-SHOOND DISTRICT COURT

STATE OF LOUISIANA FILED: = g5

NO. 17-CR-28776 ,5 SF

) vy

TRENTON BAYLES 3 2%
MOTION TO RECUSE THE JUDGE .

Appearing befors the Court, comes the Public Defentar for ths 2™ Yudicis] District

Court for the Parish of DeSoto, through the undersigned counsel who reproseats that:
1. Hols appesring in his capaoity as Public Defender for thic 42 Judicial District, »

political subdivisian of the State of Louislens oreated by At 307 of the

Legislature, 2007.
2 The Mover furthar urges that be is rosposiding o e arder of the Conut girved o
Mm29,2oxsmwmm@whWmembﬁo o
Defonder's Offios should not be removed from fhis and ll othet caset in whick

they have been sppointed.
3. mmvuwm&nlmncmduﬁmmwmlmﬂﬂf

a9 follows;

In a crimioat case  judge of any court, trial oroppeliate, shall be
reoused when he:

(1) Is bizsed, projudicad, or persanally inteyested in the caume to

such en extent that be would be umatsls to conduct a fiir and

impartial frial;

(2) Is the spouse of the aocused, of the pecty infured, of an atamey
. employed in the cause, or of the district sttarney; or bs ralated to

the accused or the paty injured, or w the spouse of the acvused or

party injured, within the fousth dagres; or ix telated fo an attorney

employed in tho causc or fo the district attamey, arto the spouse of

sither, within the secand dugree; .

(3) Hias been employed or conswitad as an attomcy in the cavsc, o
. has been assovisted with do sttomey during the latier's

employment in the cause; A

(4) Is & witnass in the canse; o o .

(5) Has performed ¢ judicial act in the case ip another ooutt; or

(G)Womdbnmbl&formyotﬂummbaohd)m:ﬁhud

impartial trial,
8. In any cause in which the state, or a politio] subdivision thersof, or & religions

body is {ntarested, the fact, that the Judge is a citizen of the state or a residont of
the political subdivision, or pays tixes thercto, or is a member of the religigy

body is ot of itself a grownd for recusation.
Ya. Code Crim. Proc. Ann. § &t.671

Lid
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Mover assorts that this matfer rol;tns to the euduliqr of counsei to represaut
Indigent defendants ip the 42% TDC based on alleged conflicts of ihtstest faised by
the Court itself. The Question is whether the Judges of the 42% JDCT strould be
rocrused s the sction sought by the Court secks to disqualify ot regulate the Pubfie
Defender of the 42% JIDC. We assert that there is personal fnmstontheéamé

both Judgss of the 42™ JDC in this master, |
Mover also asserts that the relief sought by the Court oa its own motion only !
sccks fo rectse the 42 JDC Public Defendor and not the Diswict Attomay for ﬂ}a
42" JDC from all whonsmaﬂeuumhsbeenuppohmd. Muvarmmﬂmt.
mwi-twummnnm@epmmmofmm
wlﬂkmmtbeommmasmesoludm Werwodd assert that the

f
|
i
i
|
!

Public Defender’s Office In entitled to the sy trestatext as thie Distriet Attarney
and the relief sought fevors one office over mdm j
Mover asserts that the lssues involved in the Court’s motion muniqun!nnuﬂ_}m
heve not been proviously litigated. The Mover esseris that a spocifio bill mﬁ.‘l'Ld
this seasion in legislaturs, in which a member of the Court was sotive in §

!

attompiing advegce its goals, As nm:ﬂtof&ﬁsntwm.ﬁ:emmmi

that the Cour hag a perscnal intersst n ty ontooins of € rule o shorw canss st

; i
ft has igrued. i

Mover asscrts that the relationships of both perties ruted snzommmw#
!
Judicial District to not have ax inserest in the owtcome or 8 bias in seriie tenner;
and would assert thnmusalismmmdrqumm&bWSupre{;m
Court appoiat 8 Jedgo Ad Hoe to hear thit motian i there s bo volutiey zecusil

imdeigned cousse, espoctfully prays for the rocusel of tha Josges of the 422 Judietal Disti

Court, from further procsedings in this case, pirimant to l:oulslana Code of Criminal Prosadurs,
Artiole 671 sad ws provided for by Louistans Cods of Crimital Proadirs Asticles 674-676

¥
!
i
'
i

i
1
|
L
[
t
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STATE OF LOUISIANA NUMBER: 17-CR-28776
VERSUS 42ND JUDICIAL DISTRICT COURT
TRENTON BAYLES DESOTO, LOUISIANA

Consideciag the above end foregoing:
IT IS ORDERED thet 4 contradictory heating be held at ___ am.
on the day of » 2018,

THUS DONE AND SIGNED, in Maosfield, DeSoto Padsh,
Louisiana on the day of , 2018,

DISTRICT JUDGE

SERVICE INSTRUCTIONS:
DeSorto Pasish Distrct Attorney
Gary V. Evans

206 Adarus Street
Mansfield, Lousiana 71052

Honorable Chazles B, Adams
42ad Judicial Distdct Judge
210 Adams Street

Mansfield, Louisiana 71052

B.17
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STATE OF LOUISIANAq(g £R =3 AN 3/¢BIMINAL DOCKET #: 17-CR-24776
VERSUS 42ND JUDICIAL DISTRICT COURT
TRENTON BAYLES DESOTO PARISH, LOUISIANA
MOTION TO RECUSE

1

On motion of Oary V., Bvans, in his capeolty ay District Attornay for the 42™
Judiolal District for the Stwte of Louisiena, and on suggesting to the court fhat:
1.
This metter has been fixed on o rule-to-show-cause filed by the Court an fta on
diporation to ba hald on the 2™ day of Apifl, 2018,
' 2
The issue roluies to whether the indigens dafender's offics may represent the
indlgeat defendunty in oriminal proceedings In DaSoto Parish in light of & Cooperats
Endcaver Agreemant exzogted batween the Office of the District Attorney snd the Office
of the Indigent Defender in DeSoto Parish,
3
Any judge in the 42 Judisial District has & personal futerest In the cexsc to such
m extant that he/che would be nnablo o condoot a fair and fmpartisl bearing e e
required by Lonisiana Code of Criminal Procedura Artlofe 671, cutoome It has now been
lomed that defondant has again been Incarcersted and is now un lamats ot Caddo

Correctional Center,

WHEREFORK, mover respectfully prays for the rocus! of Judges of the 42%
Judiclel District Cour, #om further proceedings in this casn, pursuant to Lenisiana Code

of Criminal Procedure Article 671.
RES. s :
GARY V. EVANS, Dintelst Attorcy
CERTIFICATE OF QERVICK for 42" Judiciul Divuiet
i &% 206 Adams Swact
" T Mansfiold, LA 71052
AN Phone # (310) §72-2991
Wiy pems © *o # < i M9
Pivondug, by niv 2 100 iy

sy mm? . g gnﬁ; P

, Wa BV,
PROCESSED.U=3,_ 20\% .
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STATE OF LOUISIANA NUMRRR: 17-CR-28776
VERSUS 4ZND JUDICIAL DISTRICT COURT
TRENTON BAYLES DESOTO PARISH, LOUISIANA '
RULTNG ON MOTION TQ RECUSE

Tt s coma to the anemtion of the Court that the District Atomney for the 42nd Judisdal
Distsiot, Oery Bvina, has entered into & cooperative endeaver sgresmant with the 42nd Judlolal
' District Publio Defepder’s Offics, reforved (o as the Indigsat Defender Offics In 1ho agreement, .
: wheesby the Distriot Attomey obligates himself to pay & portion of s diversion Sunds to the

Public Defimder's Office. Buhiblt A, This agwesment talses seriovs federal and wtatc
consticutionsl- quentions and ethloal quostions regarding cenflicts of interegt for both parilen
Becmuse this Court has ralsed thass quastions, the partles bave flled & motion 10 secuse the Court
a8 belng porscoally inkczeated n the outootne of thase lewues, )
The Court hes “mm jndependent duty to cnsure that eriminal defendants receivs o trial that
is fuir and doea not contmvene the Sixth Amendment.” Wheat w. Unired Statas, 486 U8, 153, 161
(1988). “Courti have an indopeadent intcrost In ensuring that criminal triels avs conduoted within
the sthical standands of the profassion and that Isgal proceedings appear fair to el who obeecve
them.” M at 160, Afier the trisl oourt bas been alerted tht confilot of interest melet, the judge
must take the proper staps to assurs that the defendant’s Sixth Amendment right to effsctive
assistance of counsel is 80t violsted, Srare v Clsco, 01-2732 (La.12/3/03), #61 So2d 118, 132,
cert, denied, 841 U8, 1008 (2004). Therefore, the Court must detarmine If the agresmant
: batwean the Disriot Awomey and the Public Defender, whoreby the District Attorney agrees to
fund the defonse of oriminel proscoutions, creates s sitution whereby the asalstance of dofonse
: ocunsel L no langer effective, and coofiit fre, '

The Unitod States Constitution end the Louisians Comﬁmﬂun-of 1974 provide thoss
nmadnfux{muﬂldgbmnqmuhs.camAmund.Vlmde;Lu.Comtutl,!lJ.
That right includes the righs w0 the effsative aseistanca of aauneal and the right to confliet frea
counsel, U, Const, Amend, VI mnd XIV; La. Coost. Ast, 1, § 13; Striekand v. Wazhingvon, 486
U.S, 668 (3984); Wheart . Urifed Stares, 486 U.S. 153 (1988); Stare v, Framkiin, 400 So.24 616,

processEbd=d po)B 1
EXHIBIT

. Segge. ;) 5
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condliot of inierest caunot rader effective logal assisionoo to the defendant ha s roresenting.
Frankitn, 400 So, 24 st 620, A Jack of effective assistance of comnsal implicates the very intoprity
of the syatera, &3 tho sdversarisl process hoavily depends oo &ffeotive counsel 1o prodice just
rosults, United States w Gonsales-Lapes, 548 U.S. 140, 147 (2006),

The Suprema Court in Wheer hold, “The Sixth Amcadment sight to chooso one's own
counse) {v ciroumseribed in sevecal imgortant respeots.,.s dafendant muy [nof] inslst on the
counsel of at sttomey who has & pravieus ot cagolog rolstionship with an opposing perty, eveo
whe th opposing perty i tse Government.” 486 U.S, &t 159,

Tho Public Defender’s Offios was estsblished to bs “free from wndue politieal and
Judicial Interference and fres of confllcts of intoreet.® LEA-R.S, 15:142(B)(?) (cmphasis added).
Tha Leglslature hos sctempted 10 sytablish fndepondent funding for the publlc defonders through
the psyment of misdcmesnar and fislouy cours coms, Forty=Five U.S, Dollars ($45.00) por traffic
tiket, and other means, Maay jurisdictions bave Jong fheed the problem of under-funding of the
poblic defender's office. DoSoto Patish had not faced that problem untl] the Distrfot Attomey
bogan & diversion program in May 2017, Since that time, fuading for all the recipients of conrt
costs, inoluding the Public Defender's Offics, has declinad by at least oighty perssnt (80%), The
do-fimding iy, a¢ least, partially suributablo to o District Atomoy's diversion program.
Rogardleas of the competing aeguments attemptiog to explain the dmstlc dealine, the Public
De&ndlr‘lOﬁuhmbmp\Mnﬂnmmbhpodﬂonothvhzhukhi\ln'dhahmte
District Attomnay's diversion funds,

Doss ot the mers stanos of the agressuens rua afbul of Whear's prokdbiion of defease
counse) havitg an engoing refationship with the opposing party? The agroament elso suggests
tha the District Atterney assumes sutharity or control over the competency and professionalisn
of the sttommeys hired by the Public Defender’s Offics. Ruls 1.8(0)(2) of the Rules of Profeaxionsl

Conduet provites, “A lawyer aball not accept compensation for ropraseqting a olent from one
other than tha client unless,,..there ls no interference with the lawyor's indopendence or

professionnl jodgment ar with qumlmyam...."mmwohmmmn

a

B.20
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the teglslotive puspose in cresting the Public Defcader’s Offics s belng fleo from undue
poltioal interfercnce and fivs of conflicts of Intarest?

Addivenally, the Louisisns Conadtution of 1974, Artisls V, Ssetlon 26(C) provides that
“Injo istelet attoracy or assistant distriot sttomey shall appess, plesd, or in any way defend or
ummwgmmwmmwohmaAwqumrmmhMb

cause for removal.” Doss the very existenco of the sgremmwent and the specific terms of the

agrecment reven) that the Distriot Atiorney has exervised his disoretion to asaist the defending of
the very criminal prosesutions he has compelied?

The aprecment sttcmpts to address this issue whon it provides, “..this cooperstive
cudeavor agrecitient rostores the status quo regarding funding for the Indigent Dafender Offics
and losares (alc] tho fatire viability of said offics, withant regard to ey Pre-Tral Diversion
p‘:om..“m ugrezmont further provides, “that the execution of thls cooperative endeavor
agreemen, jn oo way, modifien the contradictory nature of the relatisnship between the partien or
the cthdeal duties that each party owes to tholr respcotive clicnts.,.” Are ot the procoods of &
prostrial diversion program diseretionary fonds for tho Distdot Attomey, und osn be uillized as

the Distriot Attorney seos fit?
Tho Conrt has o constitutional duty to determine for iteelf if the contradictory pature of

the justies systam has boan compremieed, Is the Public Defonder's Offles ia now dependent upon
the diseretion of che District Attarney’s Office for at loast some of lta funding?

The intogrity of criminal convietions, spectfionily, and the intogrity of criminal jusdee
gystern, gensrally, ars tho appropeists conoorns of the Court. This Cowst is required to loak o the
future in an Altempt b6 determine whothor on & Post Convictian Relief Applioation 2 stato
appallais Coum, of tho foders! sourt systom, would find there 1o ba confHiors of intcrest when ihe
defonse §s fimded by the disoretionary finds of the prosecution. Additanally, the Comst is
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roquired to proserve the integrity snd indepondonse of the judiclury. Code of Judicis! Cunduot,

Canon 1. The intogrity of the judictary canaot be separatad from the Intogrity of the court process
or system. Jf thess conflicts of interest questions sre hot addroesed, then the conduct of the
district aoracys and the publie defenders sl consime and distare the foaegriry of ths Judisiery.

3
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Should an indigent crimiml defindant be farced 10 raly Tpon tho partics’ seliserving
gssertions that there Is ao conflic?

The normal remedy for the finding of & conflict of intereat is the remaval of the conflistad
sitorney ot walvor of the oonflist, However, wnder thase symemic circumstances, removal of the
Publis Defendar’'s Office would sovertly crippic the oriminal justioo system, aod have tie
greatest advorse oonscquence for the indigont defendants themselves,

In sddfitlon o the oonflict of interests issue, the agresmaent may be a viclation of
Louisiana Constimtinn of 1974, Article V1], Sectlon 14(A) conceming prohjbited dopations of
public fids, While Article V11, Seatlon 14(C) sllows for cooperative endeavor agreemants, vuch
mmmmmmmw;umuwénmmmwwmm
Section 14(A),

Ror cooporutive eudsavor agreements to be copsitutionsl in this siiwadon the fnds
oonveyced by the District Artornsy must not be “grautiously alicnatod” t0-the Public Defendur's
Offics, 2d, Of Dirs. of the Indus, Dav. Bd of the City of Gomsales, Lovistema, I, % Taxpaysrs,
2005-C-2208 (La. $/6/06), 938 80, 2d 1.

In an atterpt to avold this peohibition, the agreement molstafs that:

Wheroas, each of fhe parties bay & rensonable expeotation of teceiving a benefit or value
that fa at loast oquivalent to the considaration that s desoribed in this agreement; and

Whercas, the teansfer ar expenditure of publio finds herain bolow deseribed in [ala] not n
gratultous donetion.

The agreement further asyerts that *,..eampetent and prafemional repraseptation of the indigsnt
acsused..plays o pivotal role in the efficiont and frir administration of justios fn the criminal
gystam.” This Court whaloheartadly ngreca with this asection, but questiony whether fhnding
provided to the Publio Dafonder by fho District Attorney advances tho public defunders’
compatensy and profussionalizm, The Court finther questions, what, if any, benefit or value tho
Diskict Atiorney's Office might roecive and if the agreemant is muly “nut & grandtous donstion.”

Arguably, thers {3 3 “benafit® to the prosocution io hava Indigant arainal defense counsel
evalinble, otherwise, the criminal justios systom could not famstion, Whils the egreement

B.22
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Wmmwm-mm.mmmmmamm..rm
not the fact that the parties have entored into Sds ngreament revenl that the District Astornay bas
mwmmmmmummqmmmmdmmawmw
the “wender” of funds mey be more of & gratulty,

n Kght of these constituional lesuss, te contractual validity of the wgroement skoold b
addressod. Persons may not by their Jurldical scty derogate from Jaws cnscted for the pratection
of tha public interest. Any act in devogation of such laws i3 an absaluts nullity. LEA-C.C, et 7.
A contract is ebsolutely null when it violates u rule of public urdex, as when the object of 2
contract is llict or heamorel, A contrast thet I absolurely uull may not e confirmod. Absoluie
nuiliry may be invokad by any peesos or may be deslared by the court on ity own initative, LSA-
C.C. art 2030,

It is being demanded by tho parties that the Cottrt not address whether the agreameni Is in
confllet with the Sixth Amendment %o the United Siates Constitution: Astinls I, Section 13 and
Anigle V, Seotion 26(C) of the Loulsiana Constitution of 1974; Rule 1.8 of tho Rules of
Profesgional Conduct, and not determine whethey the agreamont underminos the integrity of the
eriminal justice systam, Tha Code of Judisial Conduot, Canon 1, provides:

Az independent nod honorable judisiary fa indisponsibio fo jussios in sur society, A

showd participate In estnblishing, meintsining, aud enforolug, and shall p

observe, high studards of conduct so that the lnfegrity and indspendancs of llw.ludichry

may be preservod, The provisians of this Code are (o bs construed -and applied to further

that objective. As & necessary coroflary, the udge mast be pratsoted In the exarsies of

Judicinl jndapendence.

This motion to tecuse Jo fo cosence a challangs to the Cowt's attemps to protéot the
Intogrity of the criminal jusdoe systor. It {a & chaflonge to the Coint’s codorvos 0 epsime that
Indigent criminal defondants are reprosented by couosel that do not hxve conflicts of lnteyast, B fa
nmmma&m'ammmmmMAmmhMﬁowmm

Constitution by sssisting n dofonding criming! pruseoutions, Xt is & challengs to the Coust’s

P.015/019
P.00G/O0S

Mummem&mﬂukuhanrmwmd&ndwmdhmdw.nhMu_

challange to the Cowrt’s endeaver to prevent onr oriminal Justice aystem o being “for nale.”
The loterest of the Couct s not psesonal, it {s professional, Not snly ere there no valid grounds

B.23
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funecmll.ﬂ)eﬁumothComb:ﬂslndad&&imlﬁmmldbommﬂonnf

the Court’p rasponalbilides,
Accordingly, the raquent for the Court to reouse itself is DENTED, )

THUS DONE AND SIGNED in Mansflold, DeSoto Pacish, Loulsians ou the 3xd day of

' l :g 35 z. —

' Charles B, Adams, Judge
! 42nd Judicial District Court

B.24
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CONTRACT

STATE OF LOUISIANA
PARISH OF DESOTO

THIS CONTRACT is entercd into this 1* day of Qctober, 2017, by aid betwesn the ,

11942 Judiclal District Indigent Defender Fund (bsreinafter, “IDF™), qumd
bertin by Steven R Thomas, its Chiaf Defonder, whon mailing address is:

Steven R. Thomas
P.0. Box 1004
Mansfeld, Lovisiand 71052

-And Broovks Greet, (licrsinaftcr “Attorncy™), whose mailiog and physical addresscs are:

Brooalks Greey )

839 Kings Hwy.
Shreveport, Louisians 71134

The IDF does beraby contract and agiee with Attornay to retain the services of Attorney
for & period of twelve (12) manths to run fom the date of signing of contract. Attorney -
agress to ethically represent a3 sttomcy of record all persons appointed to the IDF md
assigned to Attorney during the term of this conttact. The types of cases to be handled by
Attoraey are described on Addendum “A” to this contruct,

Anomey further sgrees thit Attornsy ehall maintain a phyiwal office at the physical

address identified above, All flles and Tecords pertaining to the individual defondants

represeated by the Attomey at the request of the IDF shall be maintained af that office on

an Jndividual cliem basis, Attorney shall be responsible for cotering sppropriate notes

;nmca concerning this case in the Louisiana Public Defender’s Online Case Mnnlsmnt
ystem.

Attorney has been firrished a copy of the standsrds of performance of the Louisians
FPublic Defartder Baard (“LPDB”). Attorocy agraos w adhers 10 those standards aod all
rules, guidelines, standards of prectics, and regulations of the LPDB. Attorney sgrees to
report to the Chicf D eny complsint or Office of Disciplinary Counsel complaint
madt by an IDF clicnf against Attomey.

Attorney has aiso been furnished with a copy of or the internet address link to the
LPDB's standard District Defcader Contract, and Aftorncy agrees to comply with all
terms therein that apply to attomcys who antor into contracts with the IDF. Upon request -
of the IDF, Attorney agrees to complttc any report, including but not limited to the
reports identified in this contract to cnuble the IDF to comply with sny and il zeporting
requircments cantained in the District Dofender Contract,

Ammmnmwwpmmaw&iudv-heﬁommymmh
Tepresenting pursuant to the terms of thia contract, nor xosy Artornoy refar such person to

any other IDF attorey for paid representstion. .

Aftorney sgrees that all flos sad reoards relsting to IDF assigned Cases are the property
of the IDF end shall be turncd over 1o the Chief Defender at the completion of a casc or
upon the terminetion of this contract, whichever ocours first. Attorney shall maintain o

- listing of all persons appointed to Attomey as set out above and a&uﬂ provide e report of
said list, on & form to be furnished by the IDF, on or before the 5™ day of each calandar
month, teporting thereon (1) the total munber of parsons or cases appolntcd or opened, (2)
tho total number of ceses completad and closed by Attorncy and (3) the total number
cases ramaining open ar the end of the month for which the report is made. Attomoy also
agrees that all of the ﬁlcs concarning Attornoys IDF cases shall be mede availeblo to the
Chief Defender or his designes for inspection and review ot any rcasonable time aud
place vpon reasonable notice to Attomey,
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Attomney further agrees to provide and maintsin insurance during the period of this
contract for the following: (1) professional lisbility insurance of not less than
$1,000,000.00 coverago: (2) ganeral liability ingurance on the premises of Attoroey’s

* office; and (3) mutorobile ligbility insurance, Attorney shall provida the IDF with proof
of the nme at the inception of this contract. Attorney agrees to indemnify and hold Chief
Defender and the IDF harmless from any claim or Lability of dny natwro whataoever
mnde against Attorney or Attorhey's insusance.

DR agress to provide Attorncy with standard file folders and interview shocts to be
utilized for sach person appointed dnring the period of this confract. Attomaey shall
fornich all pirer books, materials, supplies, and squipmerit, Attoriey shall bo resporsible
for using Attomcy's independent professional judgmerit in providing services rendered
untler this costract dtd skall be responsible for providing and-gupervising any office
personne] perforining work relating to the Attomey’s services uder this agresment.
Attorney understands that Attorney is an independent contrictor in the performance of
this Agreement and not au employes of the IDF, Nothing contained hersin shall be
construed o iviply an etnployment, joint venture or principal and agent relationship
between the partles, and neither party shall heve any right, power or awtbority to crestc

* any obligations, express or implied, on behalf of the other. Altorney agrees that the IDF
will make no deductions from any compensstion paid to Antorney for, and Attoroey shall
have full and exclusive liability for, the psyment of any taxes and/or contributions for
unemployment insurance, workers® compensation of any other employment-rclated costs
or obligations, relatad to the provision of the services rendered under this contrmct,

For the services rendered, IDF agrees to pay Attorncy the sum of SIX THOUSAND
TWO HUNDRED FIFTY AND NO/100 ($6250.00) per month, beginning with. the firat
_diny of each month, payablo on or before the 15™ day of the succesding month, beginning
with the second month of this contract and s like amount on the same dsy of cach morvh
thereafter untf] the comtract is torminated edthar by the completion of ita tezm or for canse

as sat forth hereafter, ) !

Aftorney agrees to have the full responsibility for representing caci Individual defeadant
eppointed to Attorney in accordance with all applicable standards of the Code of
Professional Responsibility of ths Loufsinnn State Ber Agsociation, as amended. Attorney
further agrees to exerciss his best professional efforts in tho reprosentation of each
individual defendaut appointed to Attorney and to comply with all applicable standards of
the Louisiena State Bar Association and the LPDB.

This contrast may be terminated by elther party without cause upon thirty (30) days
written notice to the other at the mailing addresses for the parties as gat forth hereinabove,
The IDF may terminate this contract for falure of Attomey to comply with the insurance
requiremants of this contract or for the failure of Atorney 1o remain in good standing or
10 maittaid a liccnse 10 practics law in the State of Louiajana.

This comtract i entared into by and betwoen the IDF sudl Aftomey on the date first above
written in Desoto Parish, Louisiaoa, .

uémz"‘ JUDICIAL, msﬁum‘

INDIGENT DEFENDER FUND .
STEVEN R. THOMAS, CHIEF DEFENDER

< BROOCKS . N # 437-64-5789
ATTORNEY '
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ADDENDUM

1) Handle felony cases in Desoto Parist, inchuding serious felonies;

2) Represent juveniles in delinguency cases fn Desoto Parish
8 . 3) Represent paronts in CING cases {n Desoto Parish es noccssary;

NOTE: While it is the intention of the parties to comply with DOJ guidelines
to caseload, it is acknowledged by tha parties that this will not be possible

during the term of this contract.
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